This document is scheduled to be published in the
Federal Register on 08/14/2023 and available online at

federalregister.gov/d/2023-17023, and on govinfo.gov 6560-50-P

ENVIRONMENTAL PROTECTION AGENCY

40 CFR Part 257

[EPA-HQ-OLEM-2022-0903; FRL 11262-01-OLEM]

Alabama: Denial of State Coal Combustion Residuals Permit Program

AGENCY: Environmental Protection Agency (EPA).

ACTION: Notice of availability; request for comment.

SUMMARY: Pursuant to section 4005(d) of the Resource Conservation and Recovery Act
(RCRA), the Environmental Protection Agency (EPA or the Agency) is proposing to deny the
Alabama Department of Environmental Management’s (ADEM or Department) Application for
approval of the Alabama coal combustion residuals (CCR) permit program (Application). After
reviewing the State CCR permit program Application submitted by ADEM on December 29,
2021, and additional relevant materials, and based on extensive discussions with ADEM
regarding its Application, EPA has preliminarily determined that Alabama’s CCR permit
program does not meet the standard for approval under RCRA. This document announces that
EPA is seeking comment on this proposal during a 60-day public comment period and will be
holding an in-person public hearing on EPA’s proposed denial of Alabama’s CCR permit
program.

DATES: Comments due. Comments must be received on or before [INSERT DATE 60 DAYS
AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER].

Public Hearing: EPA will hold an in-person public hearing on September 20, 2023, and a
virtual public hearing on September 27, 2023. Please refer to the SUPPLEMENTARY
INFORMATION section for additional information on the public hearing.

ADDRESSES: You may send comments, identified by Docket ID No. EPA-HQ-OLEM-OLEM-

2022-0903, by any of the following methods:



e Federal eRulemaking Portal: https.://www.regulations.gov/ (our preferred method).

Follow the online instructions for submitting comments.

e Mail: U.S. Environmental Protection Agency, EPA Docket Center, Office of Land and

Emergency Management (OLEM) Docket, Mail Code 28221T, 1200 Pennsylvania Ave.

N.W., Washington, DC 20460.

e Hand Delivery or Courier (by scheduled appointment only): EPA Docket Center, WJC

West Building, Room 3334, 1301 Constitution Avenue, NW, Washington, DC 20004.

The Docket Center’s hours of operations are 8:30 a.m. — 4:30 p.m., Monday — Friday

(except Federal holidays).

Instructions: All submissions received must include the Docket ID No. for this
rulemaking. Comments received may be posted without change to https.//www.regulations.gov/,
including any personal information provided. For detailed instructions on sending comments and
additional information on the rulemaking process, see the “Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of this document.

FOR FURTHER INFORMATION CONTACT: Michelle Lloyd, Office of Resource
Conservation and Recovery, Materials Recovery and Waste Management Division, U.S.
Environmental Protection Agency, 1200 Pennsylvania Avenue NW, MC: 5304T, Washington,
DC 20460; telephone number: (202) 566—-0560; e-mail address: lloyd.michelle@epa.gov. For
more information on this notice please visit https.//www.epa.gov/coalash.
SUPPLEMENTARY INFORMATION:
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List of Acronyms

ACM Assessment of Corrective Measures

ADEM Alabama Department of Environmental Management
ASD alternative source demonstration

BGS below ground surface

CBI Confidential Business Information

CCpP coal combustion product

CCR coal combustion residuals

CD Consent Decree

CFR Code of Federal Regulations

CY cubic yards

eFile electronic filing system

EPA Environmental Protection Agency

EPRI Electric Power Research Institute

FR Federal Register

GWMCA groundwater monitoring and corrective action
GWMP Groundwater Monitoring Plan

GWPS groundwater protection standard

HSWA Hazardous and Solid Waste Amendments
ICR Information Collection Request

MCL maximum contaminant level

MNA Monitored Natural Attenuation

MSL mean sea level

NOPV Notice of Potential Violation

NPDES National Pollutant Discharge Elimination System
RCRA Resource Conservation and Recovery Act
RTC Response to Comments

SSI statistically significant increase



SSL statistically significant level

TSD Technical Support Document

TVA Tennessee Valley Authority

USGS U.S. Geological Survey

USWAG Utility Solid Waste Activities Group

WBWT waste below the water table

WIIN Water Infrastructure Improvements for the Nation

I. Public Participation

A. Written Comments
Submit your comments, identified by Docket ID No. EPA-HQ-OLEM-OLEM-2022-
0903, at https://www.regulations.gov (our preferred method), or the other methods identified in
the ADDRESSES section. Once submitted, comments cannot be edited or removed from the
docket. EPA may publish any comment received to its public docket. Do not submit to EPA’s
docket at https://www.regulations.gov any information you consider to be Confidential Business
Information (CBI) or other information whose disclosure is restricted by statute. Multimedia
submissions (audio, video, etc.) must be accompanied by a written comment. The written
comment is considered the official comment and should include discussion of all points you wish
to make. EPA will generally not consider comments or comment contents located outside of the
primary submission (i.e., on the web, cloud, or other file sharing system). For additional
submission methods, the full EPA public comment policy, information about CBI or multimedia
submissions, and general guidance on making effective comments, please visit
https://www.epa.gov/dockets/commenting-epa-dockets.
B. Participation in In-Person Public Hearing
EPA will begin pre-registering speakers for the hearing upon publication of this
document in the Federal Register. To register to speak at the hearing, please use the online
registration form available on EPA’s CCR website (https://www.epa.gov/coalash) or contact the
person listed in the FOR FURTHER INFORMATION CONTACT section to register to speak

at the hearing. The last day to pre-register to speak at the hearing will be September 18, 2023.



EPA will make every effort to follow the schedule as closely as possible on the day of the
hearing; however, please plan for the hearings to run either ahead of schedule or behind
schedule. Additionally, requests to speak will be taken the day of the hearing at the hearing
registration desk. EPA will make every effort to accommodate all speakers who arrive and
register, although preferences on speaking times may not be able to be fulfilled.

Each commenter will have five (5) minutes to provide oral testimony. EPA encourages
commenters to provide EPA with a copy of their oral testimony electronically by emailing it to
the person listed in the FOR FURTHER INFORMATION CONTACT section. EPA also
recommends submitting the text of your oral comments as written comments to the rulemaking
docket. If EPA is anticipating a high attendance, the time allotment per testimony may be
shortened to no shorter than three (3) minutes per person to accommodate all those wishing to
provide testimony and who have pre-registered. While EPA will make every effort to
accommodate all speakers who do not pre-register, opportunities to speak may be limited based
upon the number of pre-registered speakers. Therefore, EPA strongly encourages anyone
wishing to speak to pre-register. Participation in the public hearing does not preclude any entity
or individual from submitting a written comment.

EPA may ask clarifying questions during the oral presentations but will not respond to
the presentations at that time. Written statements and supporting information submitted during
the comment period will be considered with the same weight as oral comments and supporting
information presented at the public hearing.

Please note that any updates made to any aspect of the hearing are posted online at EPA’s
CCR website at https.//www.epa.gov/coalash. While EPA expects the hearing to go forward as
set forth above, please monitor our website or contact the person listed in the FOR FURTHER
INFORMATION CONTACT section to determine if there are any updates. EPA does not

intend to publish a document in the Federal Register announcing updates.



If you require the services of an interpreter or special accommodations such as audio
description, please pre-register for the hearing with the person listed in the FOR FURTHER
INFORMATION CONTACT section and describe your needs by September 6, 2023. EPA
may not be able to arrange accommodations without advance notice.

C. Participation in Virtual Public Hearing

EPA will begin pre-registering speakers for the hearing upon publication of this
document in the Federal Register. To register to speak at the virtual hearing, please use the
online registration form available on EPA’s CCR website (https://www.epa.gov/coalash) or
contact the person listed in the FOR FURTHER INFORMATION CONTACT section to
register to speak at the hearing. The last day to pre-register to speak at the hearing will be
September 25, 2023.

EPA will make every effort to follow the schedule as closely as possible on the day of the
hearing; however, please plan for the hearing to run either ahead of schedule or behind schedule.
Additionally, requests to speak will be taken the day of the hearing according to the procedures
specified on EPA’s CCR website (https.//www.epa.gov/coalash) for this hearing. The Agency
will make every effort to accommodate all speakers who arrive and register, although
preferences on speaking times may not be able to be fulfilled.

Each commenter will have five (5) minutes to provide oral testimony. EPA encourages
commenters to provide EPA with a copy of their oral testimony electronically (via email) to the
person listed in the FOR FURTHER INFORMATION CONTACT section. If EPA is
anticipating a high attendance, the time allotment per testimony may be shortened to no shorter
than three (3) minutes per person to accommodate all those wishing to provide testimony and
who have pre-registered. While EPA will make every effort to accommodate all speakers who do
not pre-register, opportunities to speak may be limited based upon the number of pre-registered

speakers. Therefore, EPA strongly encourages anyone wishing to speak to pre-register.



Participation in the virtual public hearing does not preclude any entity or individual from
submitting a written comment.

EPA may ask clarifying questions during the oral presentations but will not respond to
the presentations at that time. Written statements and supporting information submitted during
the comment period will be considered with the same weight as oral comments and supporting
information presented at the public hearing. Verbatim transcripts of the hearings and written
statements will be included in the docket for this action.

Please note that any updates made to any aspect of the hearing will be posted online on
EPA’s CCR website at https.//www.epa.gov/coalash. While EPA expects the hearing to go
forward as set forth above, please monitor our website or contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to determine if there are any updates. EPA
does not intend to publish a document in the Federal Register announcing updates.

If you require the service of a translator, please pre-register for the hearing and describe
your needs on the registration form by September 13, 2023. If you require special
accommodations such as audio description or closed captioning, please pre-register for the
hearing and describe your needs on the registration form by September 13, 2023. Alternatively,
registrants may notify the person listed in the FOR FURTHER INFORMATION CONTACT
section of any special needs. We may not be able to arrange accommodations without advanced
notice.

II. General Information
A. Overview of Proposed Action

On April 17,2015, EPA published a final rule, creating 40 CFR part 257, subpart D,! that

established a comprehensive set of minimum Federal requirements for the disposal of CCR in

landfills and surface impoundments (80 FR 21302) (“Federal CCR regulations™). Section 2301

! Unless otherwise specified, all references to part 257 and part 239 in this notice are to title 40 of the Code of
Federal Regulations (CFR).



of the 2016 Water Infrastructure Improvements for the Nation (WIIN) Act amended section 4005
of RCRA, creating a new subsection (d) that establishes a Federal CCR permit program that is
similar to the permit programs under RCRA subtitle C and other environmental statutes. See 42
U.S.C. 6945(d).

RCRA section 4005(d) also allows states to seek approval for a State CCR permit
program that will operate in lieu of a Federal CCR permit program in the State. The statute
provides that within 180 days after a State submits an application to the Administrator for
approval, EPA shall approve the State permit program if the Administrator determines that the
State program requires each CCR unit located in the State to achieve compliance with either the
Federal requirements or other State requirements that EPA determines, after consultation with
the State, are at least as protective as those included in the Federal CCR regulations. See, 42
U.S.C. 6945(d)(1)(B).

On December 29, 2021, ADEM submitted its State CCR permit program Application to
EPA Region 4 requesting approval of the State’s partial CCR permit program.”> ADEM
established State CCR regulations that mirrored the provisions in the Federal CCR regulations
with additional State-specific provisions and clarifications. Though ADEM primarily adopted the
language in the Federal CCR regulations, EPA reviewed both proposed and final permits
Alabama issued under its CCR program and concluded that ADEM was interpreting its State
regulations in a manner inconsistent with the plain language of the Federal requirements, and
that, as a result, the permits for CCR units in the State contain permit terms that are neither the

same as, nor as protective as, the Federal CCR regulations. Specifically, EPA identified

2 Alabama Department of Environmental Management. Application For CCR Permit Program Approval. December
2021.

3 In the December 29, 2021 Application, Alabama sought a partial program approval (rather than full program
approval) of the State’s CCR permit program because it is not seeking approval for some of its CCR regulations.
Specifically, ADEM is not seeking approval for six items that are listed in Unit IV.B.1.b of this preamble and in the
Technical Support Document Volume III. See Volume III: Technical Support Document for the Proposed Notice to
Deny Alabama’s Coal Combustion Residuals Permit Program, EPA Analysis of Alabama CCR Permitting and
Technical Regulations. U.S. Environmental Protection Agency, Office of Land and Emergency Management
(5304T), 1200 Pennsylvania Avenue, NW, Washington, DC 20460. August 2023.



deficiencies in ADEM’s permits with respect to the closure requirements for unlined surface
impoundments and the associated groundwater monitoring network and corrective action
requirements. EPA discussed these issues with ADEM, and, despite EPA’s concerns, the State
declined to modify the existing permits and proceeded to issue another CCR permit with the
same deficient provisions. Further, ADEM failed to adequately explain how the permits ensured
that each CCR unit would achieve compliance with either the Federal requirements or other State
requirements that are at least as protective as the requirements in the Federal CCR regulations.

EPA is proposing to deny Alabama’s request for approval of its CCR permit program
Application pursuant to RCRA section 4005(d)(1)(B), because the State’s program does not meet
either standard for approval. 42 U.S.C. 6945(d)(1)(B).

B. Background

CCR are generated from the combustion of coal, including solid fuels classified as
anthracite, bituminous coal, subbituminous coal, and lignite, for the purpose of generating steam
to power a generator to produce electricity or electricity and other thermal energy by electric
utilities and independent power producers. CCR, commonly known as coal ash, include fly ash,
bottom ash, boiler slag, and flue gas desulfurization materials.

As noted above, on April 17, 2015, EPA published a final rule that established a
comprehensive set of minimum Federal requirements in 40 CFR part 257, subpart D for the
disposal of CCR in landfills and surface impoundments. The rule created a self-implementing
program that regulates the location, design, operating criteria, and groundwater monitoring and
corrective action for CCR units, as well as the closure and post-closure care of CCR units. The
rule also includes requirements for recordkeeping and notifications for CCR units. EPA has since
amended 40 CFR part 257, subpart D (81 FR 51802, August 5, 2016), (83 FR 36435, July 30,
2018), (85 FR 53516, August 28, 2020), (85 FR 72506, November 12, 2020). More information
on these rules is provided in the Technical Support Document (TSD) Volume III.

C. Statutory Authority



EPA is issuing this proposed action pursuant to sections 4005(d) and 7004(b)(1) of
RCRA. See 42 U.S.C. 6945(d) and 6974(b)(1). As stated above, section 2301 of the WIIN Act
amended section 4005 of RCRA, creating a new subsection (d) that establishes a Federal CCR
permitting program similar to permit programs under RCRA subtitle C and other environmental
statutes. See 42 U.S.C. 6945(d).

Under RCRA section 4005(d)(1)(A), 42 U.S.C. 6945(d)(1)(A), states seeking approval of
a permit program must submit to the Administrator, “in such form as the Administrator may
establish, evidence of a permit program or other system of prior approval and conditions under
[S]tate law for regulation by the State of coal combustion residuals units that are located in the
State.” EPA shall approve a State permit program if the Administrator determines that the State
program requires each CCR unit located in the State to achieve compliance with either: (1) The
Federal CCR requirements at 40 CFR part 257, subpart D; or (2) Other State criteria that the
Administrator, after consultation with the State, determines to be ““at least as protective as” the
Federal requirements. See 42 U.S.C. 6945(d)(1)(B). The Administrator must make a final
determination, after providing for public notice and an opportunity for public comment, within
180 days of determining that the State has submitted a complete application consistent with
RCRA section 4005(d)(1)(A).% See 42 U.S.C. 6945(d)(1)(B). EPA may approve a State CCR
permit program in whole or in part. /d. Once approved, the State permit program operates in lieu
of the Federal requirements. See 42 U.S.C. 6945(d)(1)(A). In a State with a partial permit
program, only the State requirements that have been approved operate in lieu of the Federal
requirements, and facilities remain responsible for compliance with all remaining non-State
approved requirements in 40 CFR part 257, subpart D.

As noted above, the Federal CCR regulations are self-implementing and that means that

CCR landfills and surface impoundments must comply with the terms of the rule even prior to

4 See U.S. Environmental Protection Agency. Coal Combustion Residuals State Permit Program Guidance
Document; Interim Final, August 2017, Office of Land and Emergency Management, Washington, DC 20460
(providing that the 180-day deadline does not start until EPA determines the application is complete).



obtaining a Federal permit or permit issued by an approved State, and noncompliance with any
requirement of the Federal CCR regulations can be directly enforced against the facility. Once a
final CCR permit is issued by an approved State or pursuant to a Federal CCR permit program,
however, the terms of the permit apply in lieu of the terms of the Federal CCR regulations and/or
requirements in an approved State program, and RCRA section 4005(d)(3) provides a permit
shield against direct enforcement of the applicable Federal or State CCR regulations (meaning
the permits terms become the enforceable requirements for the permittee).

In addition, RCRA section 7004(b) applies to all RCRA programs, directing that “public
participation in the development, revision, implementation, and enforcement of any...program
under this chapter shall be provided for, encouraged, and assisted by the Administrator and the
States.” 42 U.S.C. 6974(b)(1).

II1. The Alabama CCR Permit Program Application

On December 29, 2021, ADEM submitted its revised CCR permit program Application
to EPA Region 4.° The Application requested approval of the State’s partial CCR permit
program.® Alabama’s first CCR regulations were promulgated in 2018 and continued to be
revised over the next several years in response to public comment, discussions between ADEM
and EPA, and changes to the Federal CCR regulations in 40 CFR part 257, subpart D.

EPA conducted an analysis of the Alabama CCR permit program Application, including
a thorough analysis of ADEM’s statutory authorities for the CCR program, as well as regulations
at Alabama Administrative Code Chapter. 335-13-15, Standards for the Disposal of Coal
Combustion Residuals in Landfills and Impoundments. This analysis is discussed in Unit

IV.B.2.b of this preamble and in the TSD Volume III. EPA also reviewed Alabama’s permitting

> Application to USEPA Region IV for CCCR Permit Program Approval in Accordance with Section 4005 of the
Resource Conservation and Recovery Act (RCRA) Alabama Department of Environmental Management Land
Division-Solid Waste Branch. December 2021.

¢ ADEM previously submitted CCR permit program applications on July 12, 2018, and February 26, 2021. For
purposes of this proposed action, EPA reviewed the most recent Application submitted on December 29, 2021.



regulations, as well as recent and ongoing permit decisions ADEM was making under its CCR
regulations.

A. Alabama CCR Units and Resources

In the Program Narrative in the Application, ADEM identified 16 units that are currently,
or have been, used for disposal of CCR (3 landfills and 13 surface impoundments) in Alabama.
ADEM stated that it has the personnel and funding to administer a CCR permit program. The
State also indicated that its program is funded from three sources: tipping fees collected for the
disposal of solid waste, permitting fees, and civil penalties from enforcement orders.

B. Alabama CCR Regulations

ADEM Administrative Code Chapter 335-13-15 largely replicates the requirements of 40
CFR part 257, subpart D, for the portions of those regulations for which the State is seeking
approval. In addition to the technical criteria at ADEM Chapter 335-13-15, ADEM has adopted
State-specific permitting requirements, including public participation requirements, at ADEM
Administrative Code Chapter. 335-13-05. ADEM also has additional reporting and approval
requirements for CCR units, as described in the TSD Volume III.

C. Alabama Authority to Regulate CCR

ADEM derives its authority to operate the Solid Waste Program, which includes CCR, in
Alabama pursuant to the following statutory provisions of the Code of Alabama, 1975: (1)
Section 22-22A-5 provides the Department with the authority to administer and enforce the
State’s Solid Wastes and Recyclable Materials Management Act, to adopt and promulgate rules,
regulations, and standards through the Environmental Management Commission, and to develop
environmental policy for the State; and to serve as the State Agency responsible for
administering federally-approved or federally-delegated environmental programs; (2) Section 22-
27-9 provides ADEM with authority over the management of solid waste in the State (except for
the collection and transportation of nonhazardous and nonmedical solid waste) and the

permitting and operation of solid waste management facilities; and (3) Section 22-27-12 provides



ADEM with the authority to promulgate and adopt rules establishing requirements for the
management of solid waste and to issue permits with conditions regarding the management of
such solid waste.

D. Alabama Permits

Unlike Georgia, Texas, and Oklahoma (currently the only three States with EPA approval
for State CCR permit programs), Alabama had already begun implementing its State CCR permit
program and issuing permits prior to its submittal of an Application for EPA approval of the
State’s CCR permit program. At the time of submission of ADEM’s December 29, 2021
Application, ADEM had issued permits for the following CCR facilities: (1) the James H. Miller
Electric Generating Plant (Permit #37-51; issued December 18, 2020); (2) Greene County
Electric Generating Plant (Permit #32-03: issued December 18, 2020); (3) Gadsden Steam Plant
(Permit #28-09, issued December 18, 2020); (4) James M. Barry Electric Generating Plant
(Permit #49-35, issued July 1, 2021); (5) E.C. Gaston Electric Generating Plant (Permit #59-16,
issued May 25, 2021); and (6) Charles R. Lowman Power Plant (Permit #65-06, issued August
30, 2021). At the time of submission of the December 29, 2021 Application, permits were under
development by ADEM at two other facilities: the William C. Gorgas Electric Generating Plant
and Tennessee Valley Authority (TVA) Plant Colbert. Since the submission of ADEM’s
Application, ADEM has proceeded to issue both the Plant Gorgas Permit (Permit #64-12 issued
February 28, 2022) and the TVA Colbert Permit (Permit #17-11, issued October 25, 2022).

E. Summary of EPA Communications with Alabama

As part of EPA’s review of State CCR permit programs, the Agency engages the State
both before and after submittal of a State CCR permit program application. These discussions
serve a number of purposes; for example, EPA engages in these discussions to help the State
determine the scope of the CCR permit program it wants to adopt (e.g., full or partial program )
and to ensure the State establishes the necessary State CCR regulations prior to submitting the

request for program approval. EPA also assists the State in determining what to include in the



Narrative Statement component of its permit program application, which serves as a roadmap to
the State’s CCR permit program. EPA also uses these discussions to clarify questions raised
during the public comment period about the State program. To the extent the State implements
its CCR regulations prior to EPA’s determination of State program adequacy, EPA will also
discuss the State’s interpretation and implementation of its program to ensure that EPA fully
understands the program and to determine which of the two statutory standards EPA will use to
evaluate the State program. EPA took the same approach with Alabama as with other states
seeking approval, and, as detailed below, EPA and ADEM have had extensive discussions about
the State’s CCR permit program.’

EPA began telephone calls and meetings with ADEM about its development of an
Application for a CCR permit program in January 2018 and continued them through July 2022.
In the early calls, EPA and ADEM discussed the process for EPA to review and approve State
CCR permit programs, ADEM’s plans for formally adopting CCR regulations, its anticipated
timeline for submitting a CCR permit program Application to EPA, and ADEM’s permit
requirements. During these calls, EPA reviewed ADEM’s submission and sent comments to
ADEM on those documents. The frequency of calls between EPA and ADEM varied depending
on the stage of ADEM’s efforts to develop and submit (or re-submit) its CCR permit program
Application. For example, during ADEM’s public comment periods associated with State
rulemaking, or during periods of re-working regulations or documents, calls were held less
frequently. When ADEM had questions or requested EPA input, calls were held more often.

After ADEM’s initial CCR regulations became effective in 2018, the State began to issue
permits. Calls were then held on specific facilities and technical issues that ADEM sought EPA’s

input on, such as specific corrective action proposed remedies or closure methods. In addition,

7 EPA has attempted to identify all the interactions between EPA and ADEM with respect to the State’s CCR permit
program. A summary of the interactions between EPA and ADEM is included in the docket to this notice in Volume
II: Technical Support Document for the Proposed Notice to Deny Alabama’s Coal Combustion Residuals Permit
Program, Communication Between EPA and ADEM. U.S. Environmental Protection Agency Office of Land and
Emergency Management (5304T). August 2023. In addition, copies of emails and letters between EPA and ADEM
can be found in the docket.



consistent with RCRA section 4005(d), EPA began discussions with ADEM on specific facilities
and permits to evaluate whether ADEM was requiring, as part of its permit process, each CCR
unit in the State “to achieve compliance with” the Federal part 257 standards or

“other State criteria that the Administrator, after consultation with the State, determines to be at
least as protective as” the Federal criteria.

Of particular concern to the Agency were facilities that were closing (or had already closed)
unlined CCR surface impoundments while leaving waste (i.e., CCR) below the water table
(WBWT). On March 15, 2022, EPA shared a list of such facilities in Alabama with ADEM and
scheduled discussions regarding the closures and groundwater monitoring activities at the
Greene County Electric Generating Plant and the Gadsden Steam Plant. Discussions also focused
on the William C. Gorgas Electric Generating Plant. ADEM had issued permits at all three of
these facilities. During these discussions and written communication, EPA expressed concern
that Alabama’s permit program appeared to differ from the Federal program, and that these
differences appeared to make the State’s program less protective than the Federal program. The
Agency specifically identified problems with the State’s permit requirements covering closure of
unlined surface impoundments, groundwater monitoring networks, and corrective action. See
also Unit IV.C of this preamble below and the TSD Volume I for a detailed discussion of the
deficiencies in ADEM’s CCR permits. In addition to the concerns raised with respect to Plants
Greene, Gorgas, and Gadsden, EPA has also raised concerns with respect to the TVA Plant
Colbert permit. On June 29, 2022, ADEM posted public notice of the draft permit for Plant
Colbert. Because the proposed permit for Plant Colbert raised many of the same issues already
being discussed with respect to Plants Greene, Gorgas, and Gadsden, EPA submitted a letter to

ADEM outlining specific concerns with respect to the proposed permit.?

8 Letter from Carolyn Hoskinson, Director, Office of Resource Conservation and Recovery, to Mr. Russell A. Kelly,
Chief, Permits and Services Division, and Mr. Steve Cobb, Chief, Land Division. EPA Comments on Proposed
Permit, Tennessee Valley Authority Colbert Fossil Plant, Alabama Department of Environmental Management,
Permit No. 17-11. September 15, 2022.



As a result of these discussions, on July 7, 2022, EPA informed ADEM via telephone
that the Agency was putting on hold its completeness review of ADEM’s CCR permit program
Application until Alabama demonstrated to EPA that the State was implementing its program
consistent with the Federal CCR regulations. Further, EPA explained to ADEM that it was
exploring options for actions to take at the Federal level with respect to both the CCR permit
program Application, and at specific facilities where there are outstanding concerns.

On October 25, 2022, ADEM proceeded to issue a CCR permit to Plant Colbert without
revising the proposed permit to address EPA’s concerns. In a letter dated October 27, 2022,
ADEM responded to EPA’s letter regarding Plant Colbert, presenting an interpretation of the
requirements applicable to closing CCR impoundments that EPA had previously rejected in the
discussions about the interpretation of the Federal CCR regulations with ADEM described above
and in EPA’s Part A proposed and final decisions. See discussion of Part A proposals in Unit
IV.C. of this preamble. To date, the State has not taken action to revise the permits issued to
Plants Colbert, Green, Gorgas, or Gadsden to address the deficiencies EPA noted to ADEM.

On December 9, 2022, ADEM gave EPA notice of its intent to sue EPA under section
7002(a)(1)(A) and (1)(B) of RCRA, alleging EPA failed to perform a nondiscretionary duty to
approve the State’s CCR permit program.” Among other things, ADEM asserted that EPA failed
to comply with the statutory requirement to approve the State’s CCR permit program within 180
days of the State’s submittal of the permit program Application on December 29, 2021. On
February 1, 2023, EPA responded to ADEM’s Notice of Intent to Sue letter and informed the
State that the 180-day timeframe does not start until EPA determines that a State’s Application is
administratively complete and that, in this case, EPA did not start the clock because EPA’s
concerns with ADEM’s interpretation of the minimum requirements of the Federal CCR

regulations had yet to be resolved and EPA was providing an opportunity for ADEM to submit

? Letter from Alabama Attorney General Steve Marshall to EPA Administrator Michael Regan, Notice of
Endangerment and Intent to Sue under Section 7002(a)(1)(A) and (1)(B) of the Resource Conservation and
Recovery Act. December 9, 2022.



further Application information.!? EPA further stated that the Agency could evaluate the State’s
program on the current record if ADEM decided not to supplement its Application with an
explanation of how the State’s interpretation of its regulations is at least as protective as the
Federal CCR regulations, but EPA expressed concern that the current record would not support a
proposal to approve the State’s partial CCR permit program. Id. On February 17, 2023, ADEM
responded to EPA that it did not intend to supplement the record and that EPA should evaluate
its program accordingly.!' EPA thereafter continued to review the Application based on the
information submitted to date, and this notice reflects EPA’s proposed conclusions from that
review.
IV. EPA Analysis of the Alabama Application and Basis for Denial

As stated above, a State seeking approval of a CCR permit program can either adopt the
Federal CCR requirements or establish State-specific criteria that are at least as protective as the
Federal CCR requirements. See 42 U.S.C. 6945(d)(1)(B). After a State submits a complete
application, EPA evaluates the State program to determine whether it “requires each coal
combustion residuals unit located in the state to achieve compliance with the applicable [Federal
or other equally protective State] criteria.” Id. Specifically, EPA evaluates the terms of the
permit program or other system of prior approval and conditions and the Narrative Statement, to
determine whether by its terms the State program meets either of these standards for each CCR
unit regulated by the State. As discussed in more detail below and in the TSD Volume III, to
make this determination EPA evaluates not only the CCR specific requirements but also the
State’s general authority to issue permits and impose conditions in those permits, as well as the

State’s authority for compliance monitoring and enforcement.!? Thus, collectively, the CCR

10 Letter from Barry Breen, Acting Assistant Administrator, OLEM, to Lance LeFleur, Director, ADEM, February 1,
2023. Email sent February 2, 2023.

1 Letter from Lance LeFleur, Director, ADEM, to Barry Breen, Acting Assistant Administrator, OLEM, February
17,2023.

12 State permit program regulations usually include general requirements that apply across multiple permit programs
(e.g., procedures for issuing permits). When new performance standards are issued for a type of facility or unit (for
example, CCR regulations), states include both general and facility/unit specific requirements in the State permit



specific and general permit requirements must provide the State with sufficient authority to
require compliance from all CCR units located within the State. In addition, if the State begins
issuing CCR permits and overseeing compliance with the permits prior to EPA’s State program
approval decision, the Agency must also consider whether the State in fact “requires each CCR
unit located in the state to achieve compliance with” either the Federal criteria in part 257 or
other State criteria that “are at least as protective as” the Federal regulations. 42 U.S.C.
6945(d)(1)(B) (emphasis added). See Unit IV.A of this preamble (discussing the Agency
interpretation of RCRA section 4005(d)).

ADEM adopted regulations that largely mirror the Federal CCR regulations, but in some
places ADEM also added additional or different criteria to be consistent with its existing solid
waste regulations. When a State adopts the language in the Federal CCR regulations, EPA’s
review of the terms of the permit program is generally straightforward, and, in this case, EPA’s
review of the express terms of ADEM’s CCR permit program demonstrates that the State
program includes all regulatory provisions required for approval of a partial program.!3 Thus, the
terms of the permit program provide ADEM with the authority necessary to issue permits that
will ensure each CCR unit in the State achieves the minimum required level of control (i.e., the
State has the authority to issue permits that require compliance with standards that are at least as
protective as those in the Federal CCR regulations).

While the statutes and regulations of the Alabama CCR permit program provide the State
with sufficient authority to require compliance with the Federal requirements or equivalent State
requirements, EPA is proposing to determine that permits issued by ADEM allow CCR units in

the State to comply with alternative requirements that are less protective than the requirements in

program as necessary to develop a program that satisfies the Federal requirements to support approval of a State
program.

13 EPA conducted a thorough review of the terms of Alabama’s CCR permit program submittal, consistent with
review of submittals by states that were granted approval, and that review can be found in the Volume III: Technical
Support Document for the Proposed Notice to Deny Alabama’s Coal Combustion Residuals Permit Program, EPA
Analysis of Alabama CCR Permitting and Technical Regulations. U.S. Environmental Protection Agency, Office of
Land and Emergency Management (5304T), 1200 Pennsylvania Avenue, NW, Washington, DC 20460. August
2023.



the Federal CCR regulations with respect to groundwater monitoring, corrective action, and
closure. For example, as discussed in more detail in subsequent sections, ADEM has issued
multiple permits allowing CCR in closed units to remain saturated by groundwater, without
requiring any engineering measures to control the groundwater flowing into and out of the closed
unit. ADEM has also approved groundwater monitoring systems that contain an inadequate
number of wells, and in incorrect locations, to detect groundwater contamination from the CCR
units. Finally, ADEM has issued multiple permits that effectively allow the permittee to delay
implementation of effective measures to remediate groundwater contamination both on- and off-
site of the facility. Overall, EPA’s review of the permit records demonstrates a consistent pattern
of deficiencies in the permits and a lack of oversight and independent evaluation of facilities’
proposed permit terms on the part of ADEM. In each case, EPA was unable to locate any
evaluation or record of decision documenting that ADEM had critically evaluated the materials
submitted as part of the permit applications, or otherwise documented its rationale for adopting
those proposed permit terms prior to approving the application. As a consequence, EPA cannot
conclude that the permits are as protective as the Federal CCR regulations.

As noted above, EPA discussed many of these issues with ADEM and the State declined
to revise the permits to be consistent with the Federal CCR regulations. ADEM also declined to
demonstrate that its alternative requirements satisfy the requirement in RCRA section
4005(d)(1)(B). Instead, the Alabama Attorney General, on behalf of ADEM, asserted in the
Notice of Intent to Sue that EPA does not have the authority to consider implementation of the
State program when determining whether a State program is sufficient, and that the Agency may
only look to the “four corners” of the State program submission when evaluating the program for
approval. In the Notice of Intent to Sue, the “four corners” of the application are described as
being public participation, guidelines for compliance, guidelines for enforcement authority, and
intervention in civil enforcement proceedings. Regarding deficiencies in implementation of a

State CCR permit program, the State of Alabama’s position must, therefore, be that EPA first



approve a State CCR permit program even if the Agency knows the State’s implementation is
deficient prior to approval, and the Agency must then follow the process for withdrawal of the
program through the program review and withdrawal provisions in RCRA sections
4005(d)(1)(D) and (E), respectively. Id.

EPA does not agree with ADEM’s interpretation of the Agency’s authority under RCRA,
and the Agency is proposing to deny the program under RCRA section 4005(d)(1)(B). Though
the statute authorizes EPA to approve a State CCR permit program in whole or in part,
implementation of the groundwater monitoring, corrective action, and closure regulations are
fundamental to an adequate CCR State permit program. EPA does not see any meaningful way
for a State to implement a partial CCR permit program without the authority to oversee these
three major elements of the CCR program. Thus, EPA is proposing to deny the entire Alabama
CCR State permit program that ADEM submitted for approval.

In Unit IV.A of this preamble, EPA responds to ADEM’s position that RCRA section
4005(d) prohibits EPA from considering the permits issued under the State CCR permit program
when determining whether to approve the program and that EPA may only address such issues
after the State program is approved. In Unit [V.B of this preamble, the Agency provides a short
summary of EPA’s conclusions after review of the express terms of the ADEM statutes and
regulations. In Unit IV.C of this preamble, EPA identifies specific permits that the Agency
believes are deficient and explains the bases for EPA’s proposed determination that they are
inconsistent with the standard for approval in RCRA section 4005(d)(1)(B).

A. Legal Authority to Evaluate State CCR Program Submittals

For the reasons set forth below, EPA does not agree with ADEM’s assertion that EPA
may not consider the State’s CCR permit history when determining whether to approve its permit
program. In short, the Agency interprets the statute to require EPA to consider the CCR permits a
State has issued under its CCR program when determining whether the State program can be

approved, where such information is available prior to approval.



1. The Statute Requires EPA to Consider a State’s CCR Permits When Determining

Whether to Approve the Program if the Information is Available.

Section 4005(d)(1)(B) of RCRA provides in part that the Administrator “shall approve, in
whole or in part, a permit program or other system of prior approval and conditions submitted
under subparagraph (A) if the Administrator determines that the program or other system
requires each coal combustion residuals unit located in the State to achieve compliance with”
either: (1) The Federal CCR requirements at 40 CFR part 257 (i.e., the Federal CCR regulations);
or (2) Other State criteria that the Administrator, after consultation with the State, determines to
be at least as protective as the Federal requirements. 42 U.S.C. 6945(d)(1)(B) (emphasis added).
The statute directs the Administrator to determine whether the State program “requires each”
CCR unit in the State “to achieve compliance” with either the Federal standard or an alternative
State standard at least as protective as the Federal CCR regulations. This necessarily includes
Agency consideration of both a State’s statute and regulations and what the State actually
requires individual CCR units to do, such as in permits or orders, when such information is
available prior to approval of the State program. By specifying that EPA is to determine that the
State program requires each unit “to achieve compliance,” rather than merely that the State
requires compliance or has the authority to require compliance, Congress indicated that EPA is
not restricted to evaluating the letter of the State’s regulations. Moreover, the statute makes clear
that once a permit goes into effect, those are the relevant requirements applicable to the CCR
unit rather than the regulations. See 42 U.S.C. 6945(d)(3) (specifying that the applicable criteria
for CCR units in an approved State are those contained in the State permit, rather than the
Federal or State regulations). Whether issued permits comply with Federal requirements or a
State program that is at least as protective is directly relevant to whether the State program
“requires each CCR unit in the State to achieve compliance.” If issued permits do not comply,
the State program does not require compliance. EPA cannot reasonably ignore such information,

when available, as it falls squarely within the ordinary meaning of what the statute expressly



directs EPA to consider. This is particularly true, where, as here, the Agency knows ADEM is
issuing permits to CCR units that do not require compliance with the Federal CCR regulations,
and the State has not demonstrated that its alternative approach is as protective as the Federal
CCR regulations.

In this case, ADEM adopted into its State regulations the provisions of the Federal CCR
regulations. For this reason, ADEM believes that EPA must approve the State’s CCR program
because it in large part mirrors to the Federal CCR regulations, thus, according to ADEM, the
State program satisfies the requirements for an approvable program pursuant to RCRA section
4005(d)(1)(B)(1). ADEM is correct that EPA may approve a State program under this provision
based on the fact that the State’s regulations are identical to those in the Federal CCR
regulations, but not where the State interprets the State regulations to impose significantly
different requirements than the Federal CCR regulations, and the State has issued permits
authorizing actions that the Federal regulations prohibit. Here, despite adopting the language in
the Federal CCR regulations, ADEM has affirmatively stated that it interprets the State
regulations differently than the identically worded Federal provisions and has issued permits on
that basis, even though the Agency has informed the State on multiple occasions that its
interpretation and implementation of the regulations are not consistent with the Federal CCR
regulations. See Units II1.E and I'V.C of this preamble (discussing Alabama’s interpretation of
“infiltration” under § 257.102(d)(1)(i), among other examples). Based on all of the information
in the record, EPA cannot conclude that Alabama’s program “requires each” CCR unit in the
State “to achieve compliance with” the Federal CCR regulations as required by RCRA section
4005(d)(1)(B)(1).

Further, because Alabama is interpreting the language in the Federal CCR regulations
differently than the Agency, Alabama is essentially submitting “other State criteria,” and in order
for EPA to approve such a program, Alabama must provide information to support a

determination that the State criteria are “at least as protective as the [Federal CCR regulations]”



consistent with RCRA section 4005(d)(1)(B)(ii). EPA has explained its position to Alabama,
most recently by letter dated February 1, 2023, and Alabama has declined to provide any
explanation, much less an adequate one, of how its program will require each CCR unit to
achieve compliance with standards at least as protective as the Federal CCR regulations.
Accordingly, the Agency is proposing to deny Alabama’s request for approval of its CCR permit
program. This proposed denial is based on all the available information in the record, and as
discussed in Unit IV.C of this preamble, it demonstrates that the Alabama CCR permits do not
require each CCR unit in the State to achieve compliance with requirements at least as protective
as those contained in the Federal CCR regulations.

2. EPA is Not Required to Approve a Deficient State Program and Then Redress the

Deficiencies Through RCRA’s Program Review Provisions.

In addition to the express terms of RCRA section 4005(d)(1)(B), as explained below, the
overall context of RCRA section 4005(d) supports consideration of State CCR permits when
they have been issued prior to approval of the State program. Even were that not the case, it
would be unreasonable to interpret the statute to require that EPA must approve a State program
based on the four corners of the submission and then use the program review provisions of
RCRA section 4005(d)(1)(D) to address pre-existing deficiencies in the program. As an initial
matter, EPA questions how it would be reasonable to ignore directly relevant and readily
available information in review of a State program that will stand in for a Federal program,
because once EPA approves a State program, the requirements of the State program apply
instead of the Federal rules. Further, once a State permit is issued, facilities are shielded from
enforcement of anything other than the provisions of the State permit. Compounding the problem
is the time it would take to go through the statutorily mandated process to withdraw a deficient
program and the fact that prior noncompliance would be arguably sanctioned by approval of a

State program that is being implemented improperly.



In this case, all the potential problems that can arise by approving a State CCR program
based solely on the “four corners” of the State application are in play. Specifically, the State is
interpreting the terms of the State program (i.e., the terms of the Federal CCR regulations) in a
manner that is less protective than the Federal CCR regulations, the State is issuing permits
based on its flawed interpretation, EPA approval of the State program would be the equivalent of
approving the deficient permits, it would take considerable time to withdraw the State program
after approval, and, in the interim, facilities would be able to operate under permits that are less
protective than required. Furthermore, the Agency is proposing to determine, based on the
available information, that Alabama’s CCR permit program is deficient under two of the bases
provided in RCRA section 4005(d)(1)(D)(ii), EPA has notified Alabama of the deficiencies, and
the State has declined to address them. See Unit IV.C of this preamble (discussing the
deficiencies in Alabama’s CCR program).

The statute requires EPA to periodically review approved State programs and provides a
process by which EPA can address identified deficiencies. RCRA sections 4005(d)(1)(D)(i) and
4005(d)(1)(D)(i1), respectively. The review provisions in RCRA section 4005(d)(1)(D)(i) require
review:

e from time to time, as the Administrator determines necessary, but not less frequently than
once every 12 years;

e not later than 3 years after the date on which the Administrator revises the applicable
criteria for coal combustion residuals units under part 257 of title 40, Code of Federal
Regulations (or successor regulations promulgated pursuant to sections 6907(a)(3) and
6944(a) of this title);

e not later than 1 year after the date of a significant release (as defined by the
Administrator), that was not authorized at the time the release occurred, from a coal
combustion residuals unit located in the State; and

e on request of any other State that asserts that the soil, groundwater, or surface water of
the State is or is likely to be adversely affected by a release or potential release from a
coal combustion residuals unit located in the State for which the program or other system
was approved.

The statute clearly provides for review of State programs whenever “the Administrator

determines necessary,” in addition to the situations that mandate EPA review of a State program

(e.g., RCRA section 4005(d)(1)(D)(i)(I) requiring review periodically and at least every 12



years). Under Alabama’s reading of the statute, EPA must approve a knowingly deficient State
program and then undertake a program review, either mandatory or discretionary, to address the
deficiencies in that same program. Under such circumstances, CCR units in the State would
potentially be allowed to operate in a manner that is not consistent with the Federal CCR
regulations for many years unless EPA were to undertake a voluntary program review
immediately after approving the program.

An additional factor that argues against Alabama’s interpretation is the fact that RCRA
section 4005(d)(1)(D)(ii) provides a process that EPA must follow to address identified
deficiencies in a State CCR permit program before EPA may withdraw the program, and, during
that time, ADEM could continue to issue permits that are not as protective as the statute requires.
See also 42 U.S.C. 6945(d)(1)(E)(i) (allowing withdrawal of a State program only after notice to
the State and an opportunity for a hearing). Specifically, under RCRA section 4005(d)(1)(D)(i1),
EPA must provide the State with notice of deficiencies in the State program and an opportunity
for a hearing if the Administrator determines that:

e arevision or correction to the permit program or other system of prior approval and
conditions of the State is necessary to ensure that the permit program or other system of
prior approval and conditions continues to ensure that each coal combustion residuals
unit located in the State achieves compliance with the criteria described in clauses (i) and
(i1) of subparagraph (B);

e the State has not implemented an adequate permit program or other system of prior
approval and conditions that requires each coal combustion residuals unit located in the
State to achieve compliance with the criteria described in subparagraph (B); or

e the State has, at any time, approved or failed to revoke a permit for a coal combustion
residuals unit, a release from which adversely affects or is likely to adversely affect the
soil, groundwater, or surface water of another State.

The information currently available to EPA already indicates that Alabama’s program is
deficient under the first two provisions of RCRA section 4005(d)(1)(D)(ii). First, a revision to
Alabama’s CCR permit program is necessary to ensure that each CCR unit located in the State
achieves compliance with State standards that are “at least as protective as” the Federal CCR

regulations because Alabama has never adequately explained how its alternative requirements

achieve that standard. 42 U.S.C. 6945(d)(1)(D)(ii)(I). Second, as explained further in Unit IV.C.



of this preamble, ADEM has not implemented its permit program in a manner that “ensures each
CCR unit located in the State achieves compliance with the criteria described in subparagraph
(B).” 42 U.S.C. 6945(d)(1)(D)(i1)(IT). In addition, EPA has notified Alabama of these
deficiencies on multiple occasions, and the State has not provided an adequate justification for
the position that its interpretation of the Federal CCR regulations should govern over EPA’s
interpretation.

Given Alabama’s continued failure to adequately address EPA’s concerns with its CCR
program, EPA has no reason to believe that Alabama will change its interpretation and
implementation of its program if EPA were to approve Alabama’s CCR program and then
subsequently proceed with the RCRA section 4005(d)(1)(D)(ii) process to attempt to resolve the
program deficiencies. EPA would then have to go through the RCRA section 4005(d)(1)(E)
process to withdraw the Alabama program. In that case, EPA would then be back at the point
where Alabama would have to either adopt EPA’s interpretation of the Federal CCR regulations
or explain how its alternative interpretation ensures that the State’s program is as least as
protective as the Federal CCR regulations.

The statutory language is clear, and it does not support Alabama’s interpretation. In
addition, the Agency believes Alabama’s interpretation could, as in this case, lead to the illogical
result that EPA must approve a State CCR permit program that it believes it likely will
eventually have to withdraw. EPA also declines to adopt Alabama’s suggested approach because
the process to withdraw takes significant time and in the interim Alabama would likely continue
to issue permits that allow CCR units in the State to operate under conditions that are less
protective than those required in the Federal CCR regulations. Finally, EPA is aware of several
CCR permits that allow units to operate less protectively than required by Federal CCR
regulations and approving Alabama’s program would mean that these units would no longer be
subject to the Federal CCR regulations. Thus, if EPA were to approve Alabama’s program now

(i.e., after the deficient CCR permits were issued), the Alabama CCR program, including the



facility-specific permits, would apply in lieu of the Federal CCR regulations pursuant to RCRA
section 4005(d)(1)(A) and (3).

For all these reasons, EPA does not believe the statute must be interpreted as Alabama

suggests and EPA declines to adopt the State’s interpretation.
B. EPA’s Analysis of the Alabama CCR Regulations

Section 4005(d)(1)(A) of RCRA, 42 U.S.C. 6945(d)(1)(A), requires a State seeking CCR
permit program approval to submit to EPA, “in such form as the Administrator may establish,
evidence of a permit program or other system of prior approval and conditions under State law
for regulation by the State of coal combustion residuals units that are located in the State.”
Although the statute directs EPA to establish the form of such evidence, the statute does not
require EPA to promulgate regulations governing the process or standard for determining the
adequacy of such State programs. EPA, therefore, developed the Coal Combustion Residuals
State Permit Program Guidance Document, Interim Final (82 FR 38685, August 15, 2017) (the
“Guidance Document”). The Guidance Document provides recommendations on a process and
standards that states may choose to use to apply for EPA approval of a State CCR permit
program, based on the standards in RCRA section 4005(d), existing regulations at 40 CFR part
239, and the Agency’s experience in reviewing and approving State programs.

As stated above, State permit programs under RCRA generally include both sector
specific technical regulations (e.g., performance standards for CCR units) and general State
permitting and enforcement provisions that apply to all the different State RCRA permitting
programs. In this case, Alabama is seeking approval of a partial State CCR permit program and it
established State regulations that are almost the same as the Federal CCR regulations for the
portions of the Federal program for which the State is seeking approval. To the extent the
Federal and State provisions are different, the differences do not on their face substantively make
the State regulations less protective than the Federal CCR reg