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DEPARTMENT OF HOMELAND SECURITY Billing Code 9112-FP

8 CFR Chapter I

Ratification of Department Actions

AGENCY: Department of Homeland Security (DHS).

ACTION: Ratification.

SUMMARY: The Department of Homeland Security, through its Acting Secretary, is
publishing a notice of the ratification of a number of previous actions by the Department. The
ratification provides the public with certainty, by resolving any potential defect in the validity of

those actions.

DATES: The ratification was signed on October 7, 2020, and relates back to the original date of

each action that it ratifies.

FOR FURTHER INFORMATION CONTACT: Leo (Chip) Boucher, Assistant General

Counsel, Administrative Law, Office of the General Counsel, Department of Homeland Security

Washington, DC 20528, (202) 282-9822.

SUPPLEMENTARY INFORMATION: The Department of Homeland Security, through its
Acting Secretary, is ratifying a number of previous actions by former Acting Secretary Kevin K.
McAleenan and one previous action by U. S. Citizenship and Immigration Services Deputy
Director for Policy Joseph Edlow. The Department continues to maintain that the prior
succession order designating Kevin K. McAleenan as Acting Secretary was valid and that Acting
Secretary McAleenan had the authority to take the actions being ratified in the appendix. The

Department issued this ratification and is now publishing it in the Federal Register out of an



abundance of caution. Neither the ratification nor the publication is a statement that the ratified
actions would be invalid absent the ratification.

Signed:

Ian Brekke, Deputy General Counsel

U.S. Department of Homeland Security.
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Ratification of Certain Actions Taken by Former Acting Secretary Kevin McAleenan and
One Action Taken by U.8. Citizenship and Immigration Services Deputy Director for
Policy Joseph Edlow

Tam affinming and ratifying certain delegable actions taleen by Actng Jecretary Medleenan, see
STIEC § 334802y, (d)(2), and one delegable action taken by T35 Citizenship and
Immigration Services (T3CI3) Deputy Director for Policy, Edlow, az listed below, out of an
abundance of caution because of arecent Government Accountability Cffice (GAD) opinion, see
E-231630 (Comp. Gen., Aug 14, 2020%, and recent actions filed in federal court alleging that the
HNowember 8, 2019, order of succession issued by former Acting Secretary Kevin Mehleenan
was not valid. See, a.g., Guedes v. Bureau af Alcokal, Tobacco, Firearms, and Bxplosives, 920
F2d 1,12 (D.C Cir. 2019 ("We have repeatedly held that a propetly appointed official ‘s
ratification of an allegedly improper official’s prior action . . resolves the claim on the tmerits by
remedy[ing] the defect (f any) from the initial appointment.”) (ntemal quotation marks and
citation omitted).

When former Acting Secretary Mcdleenan resigned on November 13, 2019, I began serving as
Acting Secretary in accordance with the order of succession former Acting Secretary Mohleenan
had designated on November 3, 2019, under the Homeland Security Act (HSA), 6 T.5.C.

& 113{g)(2) (enacted on Dec. 23, 2016, Pub. L. 114328 div. A, title T, § 1903(a), 130 Stat.
2672 That designation of the order of succession followed former Secretary Eirstjen MNielzen’s
April 9, 2019, designation of the order of succession, alse pursuant to § 113(g)(2), which resulted
in Wr. WlcAleenan’s serving as Acting Secretary when former Secretary Mielzen resigned.

The Secretary of Homeland Security’ s authonty to designate the order of succession under

5 113(g)(2) 15 an alternative means to the authority of the Federal Vacancies Eeform Act
(FWEA&) to designate an Acting Secretary of Homeland Security. Section 113{g)(2) provides that
it applies “notwithstanding” the FVEA; thus, when there 15 an operative § 113(g3(2) order of
succession, it alone governs which official shall serve as Aching Secretary. Accordingly, I
properly began serving as Acting Secretary on November 13, 2019 Because § 113(g)(2)
authotizes the designation of an Acting Secretary “notwithstanding chapter 33 of title 57 in its
entirety, § 113(g)(2) orders addressing the line of succesasion for the Secretary of Homeland
security are subject to neither the FVEA provisions governing which officials may setve ih an
acting position, sge 5 T.35.C. § 3345, nor FVEA time constraints, see id. § 3346,

On September 10, 2020, President Donald I Trump nominated me to serve as Secretary of
Homeland Secunity. Because Thave been serving as the Acting Secretary pursuant to a

& 113(g)(2) order of succession, the FVEA s prohibition on a nominee’s acting service while his
or her nomination 15 pending does not apply, and I remain the Acting Secretary notwithstanding
my nomination. Cowmgpare 6 T1.3.C. § 113(a)(17(A) {cross referencing the FVE A without the
“notwithstanding” caveat), wigh id. § 113(g)(1—2) (noting the FVEA provisions and specifying,
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in contrast, that § 113(g) provides for acting secretary service “notwithstanding” those
provisions); see also 5 U.S.C. § 3345(b)(1)(B) (restricting acting officer service under § 3345(a)
by an official whose nomination has been submitted to the Senate for permanent service in that
position).

That said, there have been recent challenges that my service is invalid, resting on the erroneous
contentions that the orders of succession issued by former Secretary Nielsen and former Acting
Secretary McAleenan were invalid. If those contentions were legally correct—meaning that
neither former Secretary Nielsen nor former Acting Secretary McAleenan issued a valid

§ 113(g)(2) order of succession—then the FVRA would have applied and Executive Order
13753 (published on December 14, 2016, under the FVRA) would have governed the order of
succession for the Secretary of Homeland Security from the date of Nielsen’s resignation.

The FVRA provides an alternative basis for an official to exercise the functions and duties of the
Secretary temporarily in an acting capacity. In that alternate scenario, under the authority of the
FVRA, 5 U.S.C. § 3345(a)(2), when the President submitted my nomination, Peter Gaynor, the
Administrator of the Federal Emergency Management Agency (FEMA), would have become
eligible to exercise the functions and duties of the Secretary temporarily in an acting capacity.
This is because Executive Order 13753 pre-established the President’s succession order for the
Department when the FVRA applies,! Mr. Gaynor would have been the most senior official
eligible to exercise the functions and duties of the Secretary under that succession order, and my
nomination would have restarted the FVRA’s time limits, 5 U.S.C. § 3346(a)(2).

Out of an abundance of caution and to minimize any disruption to the Department of Homeland
Security and to the Administration’s Homeland Security mission, on September 10, 2020, Mr.
Gaynor exercised any authority of the position of Acting Secretary that he had to designate an
order of succession under 6 U.S.C. § 113(g)(2) (the “Gaynor Order™). Mr. Gaynor re-issued the
order of succession established by former Acting Secretary McAleenan on November 8, 2019,
and placed the Under Secretary for Strategy, Policy, and Plans above the FEMA Administrator in
the order of succession. Once the Gaynor Order was executed, it superseded any authority Mr.
Gaynor may have had under the FVRA and confirmed my authority to continue to serve as the
Acting Secretary. Thus, in addition to the authority I possess pursuant to the November 8, 2019,
order of succession effectuated by former Acting Secretary McAleenan, the Gaynor Order
alternatively removes any doubt that I am currently serving as the Acting Secretary.

[ have full knowledge of the following actions taken by former Acting Secretary McAleenan and
USCIS Deputy Director for Policy Edlow, and believe that these actions were legally authorized
and entirely proper:

! Executive Order 13753, Amending the Order of Succession in the Department of Homeland Security, 81 Fed. Reg,
90667 (Dec. 14, 2016).
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1. Asylum Eligibility. Interim Final Eule. 84 Fed. Reg 23,229 (July 16, 201%) issued by
Former Acting Secretary Mchleenan.

2. T.5 Citizenship and Immigration Services Fee Schedule and Changes to Certain Other
Immigration Benefit Eecquest Eequirements. Notice of Proposed Eulemalking. 84 Fed Eeg.
62,280 (Movember 14, 2019) 1zsued by Former Acting Secretary Mchleenan,

3. Desgnating Aliens for Expedited Eemoval., Federal Eegister Motice, 24 Fed. Eeg. 25,409
(Tuly 23, 2019 1zaued by Former Acting Secretary McAleenan.

4. Eemoval of 30-Day Processing Provision for &svlum Applicant-Eelated Form I-765
Employment Authorization Applications. Notice of Proposed Eulemaking. 54 Fed Feg.
47,148 (Zept. 9, 2019 1zsued by Former Acting Secretary Mclleenan.

5. Asylum Application, Interview, and Employment Authorization for Applicants. MNotice of
Propozed Bulemaking., 24 Fed. Eeg 62,374 (Mov. 14, 2019) 1zsued by Former Acting
Secretary Modleenan.

£, Inadmissibility on Public Charge Grounds. Final REule. 84 Fed Eeg. 41,292 (Aug. 14, 201%)
1zsued by Former Aching Secretary Mchleenan. Final rule correction. 84 Fed Eeg. 52,357
(Oct 2, 2019) 1ssued by Former Acting Secretary Mchleenan

7. Guatemala Eefugee Protection. Former Achng Decretary Mclleenan’s October 16, 2019
determinati on 1ssued by Former Acting Secretary Mehdleenan,

8. TSCIS Deputy Director for Policy, Joseph Edlow’ s memorandum “Implementing Acting
Secretary Chad Wolf s July 28, 2020 Memorandum™ (August 21, 2020) izsued by USCIS
Deputy Darector for Policy, Joseph Edlow.

8 Acting Secretary Eevin Mclleenan’s memorandum, “Information Eegarding First
Amendment Protected Activities” (May 17, 2019} 1zsued by Former Acting Secretary
Mchleenan.

To avord any posaible uncertainty and out of an abundance of caution, pursuant to the Secretary
of Homeland Secunty’s authorities under, infer alia, the Homeland Security Act of 2002, Pub. L.
o 207-296, as amended, and 5 T.5.C. §8 301-302, I hereby make a detached and considered
affirm ati on and ratification of the above noted actions originally taken and approved by former
Acting Secretary Medleenan and TTSCIS Deputy Director for Policy Edlow.

ﬂw}‘% 1017/2020

YhadF Wolf (D) Date
Acting Secretary
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