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maintained by, swap data repositories (“SDRs”), and to provide enhanced and
streamlined oversight over SDRs and data reporting generally. Among other changes, the
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reporting counterparties to verify the accuracy of swap data pursuant to those SDR
procedures. The amendments also update existing requirements related to corrections for
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L. Background

Section 727 of the Dodd-Frank Act added section 2(a)(13)(G) to the Commodity
Exchange Act (“CEA” or “Act”), which requires each swap—whether cleared or
uncleared—to be reported to an SDR,! a type of registered entity created by section 728
of the Dodd-Frank Act.? CEA section 213 requires each SDR to register with the
Commission and directs the Commission to adopt rules governing SDRs.

To register and maintain registration with the Commission, an SDR must comply
with specific duties and core principles enumerated in CEA section 21 as well as other
requirements that the Commission may prescribe by rule. In particular, CEA section
21(c) mandates that an SDR: (1) accept data; (2) confirm with both counterparties the

accuracy of submitted data; (3) maintain data according to standards prescribed by the

I'Section 721 of the Dodd-Frank Act amended section 1a of the CEA to add the definition of SDR. See
Dodd-Frank Wall Street Reform and Consumer Protection Act, Public Law 111-203, 124 Stat. 1376
(2010), available at https.://www.gpo.gov/fdsys/pkg/PLAW-111publ203/pdf/PLAW-111publ203.pdf.
Pursuant to CEA section 1a(48), the term SDR means any person that collects and maintains information or
records with respect to transactions or positions in, or the terms and conditions of, swaps entered into by
third parties for the purpose of providing a centralized recordkeeping facility for swaps. 7 U.S.C. 1a(48).

2 The Commission notes that there are currently three SDRs provisionally registered with the Commission:
CME Inc., DTCC Data Repository (U.S.) LLC (“DDR?”), and ICE Trade Vault, LLC (“ICE”).

37U.S.C. 24a.



Commission; (4) provide direct electronic access to the Commission or any designee of
the Commission (including another registered entity); (5) provide public reporting of data
in the form and frequency required by the Commission; (6) establish automated systems
for monitoring, screening, and analyzing data (including the use of end-user clearing
exemptions) at the direction of the Commission; (7) maintain data privacy; (8) make data
available to other specified regulators, on a confidential basis, pursuant to CEA section
8,% upon request and after notifying the Commission; and (9) establish and maintain
emergency and business continuity-disaster recovery (“BC-DR”) procedures. CEA
section 21(f)(4)(C) further requires the Commission to establish additional duties for
SDRs to minimize conflicts of interest, protect data, ensure compliance, and guarantee
the safety and security of the SDR.> CEA section 21(b) also directs the Commission to
prescribe standards for data recordkeeping and reporting that apply to both registered
entities and reporting counterparties.®

Part 49 of the Commission’s regulations implements the requirements of CEA
section 21.7 Part 49 sets forth the specific duties an SDR must comply with to be
registered and maintain registration as an SDR, including requirements under § 49.11 for
an SDR to confirm the accuracy of data reported to the SDR.

Since the Commission adopted its part 49 regulations in 2011, Commission staff

has led many efforts to evaluate and improve the reporting of swap data and its accuracy.

47U.S.C. 12(e).

5 Pursuant to this provision, the Commission may develop one or more additional duties applicable to
SDRs. 7 U.S.C. 24a(f)(4).

6 See 7 U.S.C. 24a(b)(1)(B).

7 Swap Data Repositories: Registration Standards, Duties and Core Principles, 76 FR 54538 (Sept. 1, 2011)
(“Part 49 Adopting Release™).



Commission staff leads or participates in several international regulatory working groups
concentrating on harmonization of data reporting. Commission staff’s efforts have also
included the formation of an interdivisional staff working group to identify, and make
recommendations to resolve, reporting challenges associated with certain swap data
recordkeeping and reporting provisions.® The Commission has also requested comments
from the public on reporting issues.’

Based on its efforts, the Commission determined that three conditions work in
concert to achieve a higher degree of data accuracy: (i) SDR processes confirming the
accuracy of data submitted; (ii) data reconciliation exercises by entities that reported data;
and (iii) the prompt reporting of errors and omissions when discovered.!® With the goal
of advancing in these three areas to improve data accuracy, Commission staff conducted
a comprehensive review of swap reporting regulations and released the Roadmap to
Achieve High Quality Swap Data (“Roadmap”).!! The Roadmap’s overall goals were to
improve the quality, accuracy, and completeness of swap data reported to the
Commission, streamline swap data reporting, and clarify obligations for market
participants.!? Within these overall goals, the Roadmap’s SDR Operations Review aimed

to assure a high degree of accuracy of swap data and swap transaction and pricing data,'?

8 See Press Release, CFTC to Form an Interdivisional Working Group to Review Regulatory Reporting
(Jan. 21, 2014), available at http.//www.cftc.gov/PressRoom/PressReleases/pr6837-14.

9 See, e.g., Review of Swap Data Recordkeeping and Reporting Requirements, Request for Comment, 79
FR 16689 (Mar. 26, 2014).

10 See id. at 16695.

1 See CFTC Letter 17-33, Division of Market Oversight Announces Review of Swap Reporting Rules in
Parts 43, 45, and 49 of Commission Regulations (July 10, 2017), available at https://www.cftc.gov/csl/17-
33/download; Roadmap to Achieve High Quality Swap Data, available at
http://www.cftc.gov/idc/groups/public/@newsroom/documents/file/dmo_swapdataplan071017.pdf.

12 See id. at 3 (describing the Commission’s goals for the review of reporting regulations).



improve the clarity and consistency of regulations governing SDRs, and bolster the
Commission’s oversight of SDRs.

The Roadmap solicited public comment on how to improve data reporting and
achieve the Commission’s regulatory goals without imposing unnecessary burdens on
market participants. Commission staff received numerous comments in response to the
Roadmap that addressed data accuracy and confirmation of data reported to SDRs,
among other subjects.!4

Based in part on these public comments and the Commission staff’s review of
these issues, the Commission issued a notice of proposed rulemaking (“Proposal’’) on
May 13, 2019 to address the Roadmap’s SDR Operations Review goals.!> The Proposal
was the first of three Roadmap rulemakings that together aim to achieve the Roadmap’s
overall goals.!®

In the Proposal, the Commission set forth a new swap data verification regime to
replace existing requirements for swap data confirmation and proposed amendments to
error correction requirements in parts 43, 45, and 49 of the Commission’s regulations.
The primary components of the proposed verification regime included: a requirement for
an SDR to regularly distribute to reporting counterparties an open swaps report

containing the data maintained by the SDR for a relevant reporting counterparty’s open

13 See Roadmap at 6 (stating the Commission’s intent to “Identify the most efficient and effective solution
for swap counterparty(ies) to confirm the accuracy and completeness of data held in an SDR.”).

14 These comment letters are available at
https.//comments.cfic.gov/PublicComments/CommentList.aspx?id=1824.

15 Certain Swap Data Repository and Data Reporting Requirements, 84 FR 21044 (May 13, 2019).

16 The other two notices of proposed rulemakings are Amendments to the Real-Time Public Reporting
Requirements, 85 FR 21516 (April 17, 2020) and Swap Data Recordkeeping and Reporting Requirements,
85 FR 21578 (April 17, 2020).



swaps; a requirement that a reporting counterparty reconcile the data in the open swaps
reports with the reporting counterparty’s own data; a requirement that a reporting
counterparty provide the SDR with a verification of the data’s accuracy or a notice of
discrepancy; and a requirement that, in the event of a discrepancy, a reporting
counterparty submit corrected data to the SDR within a specified time frame or, if it is
unable to do so, inform Commission staff of the error, its scope, and the reporting
counterparty’s initial remediation plan.

In this final rulemaking, the Commission has determined to adopt the
amendments as proposed, with certain exceptions. The Commission has determined,
based, in part, on public comments,!” not to adopt, or to adopt with modifications, certain
elements of the Proposal relating to data verification and error correction. More
specifically, the final rule eliminates the proposed requirement for an SDR to distribute
open swaps reports to a reporting counterparty, and the requirement for a counterparty to
submit notices of verification or discrepancy in response.

Instead, under the final rules, an SDR must provide a mechanism for a reporting

counterparty to access swap data maintained by the SDR for the reporting counterparty’s

17 The Commission received 25 responsive comment letters addressing the Proposal from the following
entities: American Public Power Association/Edison Electric Institute/National Rural Electric Cooperative
Association (“Joint Associations”), Chatham Financial (“Chatham”), Chris Barnard, CME Group Inc.
(“CME”), CME Group Inc./DTCC Data Repository (U.S.) LLC/ICE Trade Vault LLC (“Joint SDR”),
Coalition of Physical Energy Companies (“COPE”), Commercial Energy Working Group (“CEWG”),
Credit Suisse (“CS”), Data Coalition, DTCC Data Repository (U.S.) LLC (“DDR”), Eurex Clearing AG
(“Eurex”), Federal Home Loan Mortgage Corporation (“Freddie Mac”), Futures Industry Association
August 2019 letter (“FIA August”), Futures Industry Association May 2020 letter (“FIA May”), Global
Financial Markets Association (“GFMA?”), Global Legal Entity Identifier Foundation (“GLEIF”), ICE
Clear Credit LLC/ICE Clear Europe Limited (“ICE Clear”), ICE Trade Vault (“ICE TV”), IHS Markit
(“Markit”), Institute for Agriculture and Trade Policy (“IATP”), International Swaps and Derivatives
Association, Inc./Securities Industry and Financial Markets Association (“ISDA/SIFMA”), Investment
Company Institute (“ICI”’), LCH Ltd/LCH SA (“LCH”), Natural Gas Supply Association (“NGSA”), and
Prudential Global Funding LLC (“Prudential”).



open swaps. Further, the final rules require a reporting counterparty to verify the SDR’s
data by using the mechanism provided by the SDR to compare the swap data for open
swaps maintained by the SDR with the reporting counterparty’s own books and records
for the swap data, and to submit corrected swap data, if necessary, to the SDR. The
reporting counterparty must perform the verification at specified intervals and maintain a
verification log that sets forth any errors discovered and corrections made by the
reporting counterparty. The final rule also extends the time frame within which a
reporting counterparty must correct an error or notify the Commission.

The Proposal also included various amendments and new regulations aimed at
eliminating unduly burdensome requirements, streamlining and consolidating the
provisions of part 49 and other Commission regulations applicable to SDRs, and
enhancing the Commission’s ability to fulfill its oversight obligations with respect to
SDRs. The Commission is generally adopting those rules as proposed, with limited
modifications in some cases to address public comments. Additionally, for the reasons
discussed below, the Commission has determined not to finalize at this time its proposed
amendments to § 49.13 and § 49.22 and its proposed additions to part 23.

Where possible, in developing the Proposal and in adopting final rules as set forth
herein, the Commission has taken into consideration certain pertinent rules adopted by
other regulators, including the European Securities and Markets Authority and the U.S.
Securities and Exchange Commission (“SEC”). This is particularly the case for the SEC’s

regulations relating to the registration requirements, duties, and core principles applicable



to security-based swap data repositories (“SBSDRs”)!® and reporting requirements for
security-based swaps (“SBSs”) set forth in Regulation SBSR (“Regulation SBSR™).!° The
Commission notes that there are similarities between the regulatory framework for
SBSDRs and the SDR regulations that are the subject of this final rulemaking. Finally,
the Commission notes that this final rulemaking incorporates lessons learned from the
undertakings described above and the best practices of the international regulatory
community.

I1. Amendments to Part 49

A. § 49.2 — Definitions

1. General Formatting Changes

The Commission proposed a general formatting change to the definitions in §
49.2(a). The defined terms in § 49.2(a) currently are numbered and arranged in
alphabetical order. The Commission proposed to remove the numbering while still
arranging the terms in § 49.2(a) in alphabetical order. Eliminating the numbering of
defined terms in § 49.2(a) will reduce the need for the Commission to make conforming
amendments to § 49.2(a) and other regulations when it amends § 49.2(a) in future

rulemaking by adding or removing defined terms.?°

18 See generally Security-Based Swap Data Repository Registration, Duties and Core Principles, 80 FR
11438 (Mar. 19, 2015). The SEC adopted Rules 13n-1 through 13n-12 (17 CFR 240.13n-1 through
240.13n-12) under the Securities Exchange Act of 1934 (“Exchange Act”) relating to the registration and
operation of SBSDRs.

19 See generally Regulation SBSR—Reporting and Dissemination of Security-Based Swap Information, 80
FR 14740 (Mar. 19, 2015). The SEC adopted Regulation SBSR (Rules 900 through 909, 17 CFR 242.900
through 909) to create a reporting framework for SBSs. The SEC has also adopted additional regulations
regarding the reporting and dissemination of certain information related to SBSs. See generally 81 FR
53546 (Aug. 12, 2016).

20 The Office of the Federal Register prefers the solely alphabetical approach to definitions sections. See
Office of the Federal Register, Document Drafting Handbook May 2017 Update, Revision 5, 2-31 (2017)



The Commission did not receive any comments on the proposed formatting
changes to § 49.2(a). The Commission is adopting the formatting amendments to §
49.2(a) as proposed, with non-substantive editorial changes to conform the format to the
current style conventions.

2. Non-Substantive Amendments to Definitions

The Commission proposed non-substantive editorial and conforming amendments
to certain definitions to provide clarity and for consistency with other Commission
regulations.?! The Commission believes the proposed amendments are non-substantive
and will increase clarity and consistency across the Commission’s regulations. The
comments were generally supportive of the Commission’s efforts to streamline
definitions and increase consistency.??> The Commission did not receive comments
opposed to the proposed amendments described above. The Commission accordingly
adopts these amended definitions as proposed.

Specifically, the Commission adopts the following amendments to definitions in
§ 49.2(a):

e Asset class: Modify the definition to conform the wording to the definition of

“asset class” used in part 43.23

(“Definitions. In sections or paragraphs containing only definitions, we recommend that you do not use
paragraph designations if you list the terms in alphabetical order.”).

21 Other than removing subsection numbering as discussed above in section I.A.1, the Commission did not
propose any substantive changes to the definitions of “affiliate,” “control,” “foreign regulator,”
“independent perspective,” “position,” or “section 8 material,” as those terms are defined in current §
49.2(a).

22 See, e.g., IATP at 4-5.
23 See 17 CFR 43.2. Asset class means a broad category of commodities including, without limitation, any
“excluded commodity” as defined in section 1a(19) of the Act, with common characteristics underlying a

swap. The asset classes include interest rate, foreign exchange, credit, equity, other commodity and such
other asset classes as may be determined by the Commission.



e Commercial use: Modify the definition to use active instead of passive voice, and
to change “use of swap data for regulatory purposes and/or responsibilities” to
“use of SDR data for regulatory purposes and/or to perform its regulatory
responsibilities.”

e Market participant: Change the term “swaps execution facilities” to “swap
execution facilities,” to conform to CEA section 5h and other Commission
regulations, and make the word “counterparties” singular.

e Non-affiliated third party: Clarify paragraph (3) to identify “a person jointly
employed” by an SDR and any affiliate.

e Person associated with a swap data repository: Clarify that paragraph (3) includes
a “jointly employed person.”

e Swap data: Modify the definition to more closely match the related definitions of
“SDR data” and “swap transaction and pricing data” that are being added to §
49.2(a) and to incorporate the requirements to provide swap data to the
Commission pursuant to part 49.

The Commission also is removing the word “capitalized” from § 49.2(b), to
reflect that most defined terms used in part 49 are not capitalized in the text of part 49.

The Commission is also removing the term “registered swap data repository”
from the definitions in § 49.2. In the Proposal, the Commission explained that the term
“registered swap data repository” is not needed in part 49 because the defined term “swap

data repository” already exists in § 1.3.24 The definition of “swap data repository” in §

24 See 17 CFR 1.3. Swap data repository is defined as any person that collects and maintains information or
records with respect to transactions or positions in, or the terms and conditions of, swaps entered into by
third parties for the purpose of providing a centralized recordkeeping facility for swaps.



1.3 is identical to the definition contained in CEA section 1a(48).25 This definition of
“swap data repository” therefore already applies, and would continue to apply, to part 49
and all other Commission regulations and, when combined with § 49.1,%6 removes the
need for a separate defined term for “registered swap data repository.”

The Commission further explained that the inclusion of the word “registered” in
“registered swap data repository” and the definition of the term?’ also may create doubt
whether the requirements of part 49 apply to entities that are in the process of registering
as SDRs or are provisionally registered as SDRs under the requirements of § 49.3(b).28
The requirements of part 49 apply to provisionally-registered SDRs and any entity
seeking to become an SDR must comply with the same requirements in order to become
a provisionally-registered or fully-registered SDR. Finally, the removal of the term
“registered swap data repository” would increase consistency in terms within part 49 and
would also increase consistency between part 49 and other Commission regulations,
which overwhelmingly use the term “swap data repository.” The Commission
emphasized that removing the defined term “registered swap data repository” is a non-
substantive amendment that would not in any way modify the requirements applicable to
current or future SDRs.

3. Additions and Substantive Amendments

25 See 7 U.S.C. 1a(48). Swap data repository means any person that collects and maintains information or
records with respect to transactions or positions in, or the terms and conditions of, swaps entered into by
third parties for the purpose of providing a centralized recordkeeping facility for swaps.

26 See 17 CFR 49.1 The provisions of part 49 apply to any swap data repository as defined under section
1a(48) of the CEA which is registered or is required to register as such with the Commission pursuant to
Section 21(a) of the CEA.

27 See 17 CFR 49.2(a)(11). Registered swap data repository means a swap data repository that is registered
under section 21 of the CEA.

28 See 17 CFR 49.3(b) (creating standards for granting provisional registration to an SDR).



a. Definition of As Soon as Technologically Practicable

The Commission proposed to add the term “as soon as technologically
practicable” as a defined term in § 49.2. The Proposal defined the term to mean “as soon
as possible, taking into consideration the prevalence, implementation, and use of
technology by comparable market participants.” This addition would standardize the
meaning and use of this term across the Commission’s swap reporting regulations and is
intended to be identical to the term as it is used in parts 43 and 45 of the Commission’s
regulations.?’

The Commission received several comments on the proposed definition. One
comment generally supported standardizing definitions across the Commission’s
regulations.’? One comment recommended that the definition should be expanded to
clarify what are considered comparable market participants.’! The Commission declines
to adopt this recommendation. The Commission proposed to add the term “as soon as
technologically practicable” merely to create consistency in defined terms across the
swap reporting regulations, not to modify or interpret the term. The Commission also
does not believe this final rulemaking is the appropriate venue to provide guidance on the
parameters of comparable market participants, as any guidance would need to evaluate
and impose standards for many different market participants and scenarios, without the
opportunity for the affected market participants to comment on the guidance. The

Commission also notes that the defined term has been in use through the application of

29 See 17 CFR 43.2 (defining of as soon as technologically practicable). Part 45 of the Commission’s
regulations also uses the term “as soon as technologically practicable” in the same way as part 43 and as
defined in proposed § 49.2.

30 ISDA/SIFMA at 38.
SITATP at 4.



the Commission’s swap reporting regulations since the inception of swap reporting,
without the need for additional guidance.

The Commission is adopting the addition of “as soon as technologically
practicable” as a defined term as proposed. The Commission notes that concomitant with
adopting these final rules, the Commission is adopting final rules for § 43.2 and § 45.1,
which both include the identical definition for this term.

b. Definition of Non-Swap Dealer/Major Swap Participant/Derivatives Clearing
Organization Reporting Counterparty

The Commission proposed to add the term “non-swap dealer/major swap
participant/derivatives clearing organization reporting counterparty” as a defined term in
§ 49.2. The Commission is not adopting this proposed definition.3? This defined term was
intended to clarify the meaning of the term in part 49, specifically in proposed §
49.11(b)(3). As discussed below in section I1.G, the Commission is not finalizing
proposed § 49.11(b)(3) and this term does not otherwise appear in part 49. Accordingly,
the inclusion of the defined term is not necessary and Commission is not adopting this
proposed definition.

c. Definition of Open Swap

The Commission proposed to add the term “open swap” as a defined term in §
49.2. The Proposal defined the term to mean an executed swap transaction that has not
reached maturity or the final contractual settlement date, and has not been exercised,

closed out, or terminated. Under this definition, the term “open swap” refers to swaps that

32 The Proposal defined the term to mean a reporting counterparty that is not a swap dealer (“SD”), major
swap participant (“MSP”), derivatives clearing organization (“DCO”), or exempt derivatives clearing
organization.



are often colloquially called “alive.” The Commission noted in the Proposal that the
definition is intended to have the same function as the definitions of “open swap”33 and
“closed swap’34 in part 20.

The Commission received several comments on the proposed definition. One
comment supported standardizing definitions across the Commission’s rules, and
supported the proposed definition for “open swap.”?3 One comment noted that there is no
market practice of reporting a “final contractual settlement date.”3¢ Instead, the comment
stated, market practice is to report expiration, maturity date, or termination date. The
comment further recommended that the definition be amended to allow for events to
affect parts of a trade. The commenter recommended that the Commission define “open
swap” to mean “an executed swap transaction that has not reached maturity or expiration
date, and has not been fully exercised, closed out, or terminated.”?” The Commission
agrees with this comment and is adopting the recommended changes to the definition,
with a slight modification for grammar. Accordingly, final § 49.2 includes the term “open
swap” as a defined term, which means an executed swap transaction that has not reached
maturity or expiration, and has not been fully exercised, closed out, or terminated.’® The

Commission notes that, as with the definition in the Proposal, the final definition of

33 See 17 CFR 20.1. An open swap or swaption means a swap or swaption that has not been closed.

34 See 17 CFR 20.1. A closed swap or closed swaption means a swap or swaption that has been settled,
exercised, closed out, or terminated.

3>DDR at 2.
36 ISDA/SIFMA at 38.
1.

38 As discussed below in section III.A, the Commission is also adding an identical definition for “open
swap” to part 45 of this chapter, in order to create consistency between parts 45 and 49 of the
Commission’s regulations and to accommodate the use of the term “open swap” in part 45.



“open swap” is intended to mean swaps, or the remaining portion of a swap, that would
be commonly thought of as “alive.”
d. Definition of Reporting Counterparty and the removal of Reporting Entity

The Commission proposed to add the term “reporting counterparty” as a defined
term to § 49.2. This term would mean the counterparty responsible for reporting SDR
data to an SDR pursuant to part 43, 45, or 46 of the Commission’s regulations. The
Proposal explained that this would standardize its meaning and use across the
Commission’s swap reporting regulations. The Commission also proposed to remove the
term “reporting entity” from the definitions in § 49.2 because it is no longer necessary
with the addition of “reporting counterparty” as a defined term.>°

Concomitant with the adoption of these final rules, the Commission also is
adopting final rules amending § 43.2 and § 45.1. Those final rules both include a
definition for the term “reporting counterparty” specific to part 43 and part 45,
respectively. Current § 46.1 also includes a definition for the term.*° The definitions of
the term “reporting counterparty” in §§ 43.2, 45.1, and 46.1 are more narrow than the
proposed definition in § 49.2. While the definitions do not have identical wording, the
defined terms have a standardized meaning that follows a consistent format and is
appropriate for each context.

The Commission notes that the reporting counterparty may not always be the

entity reporting SDR data to the SDR, particularly for transactions executed on a swap

39 See 17 CFR 49.2(a)(12) (defining reporting entity as entities that are required to report swap data to a
registered swap data repository, which includes derivatives clearing organizations, swap dealers, major
swap participants and certain non-swap dealer/non-major swap participant counterparties).

4017 CFR 46.1.



execution facility (“SEF”) or designated contract market (“DCM?”), but it is the
counterparty responsible for the initial and/or subsequent SDR data reporting, pursuant to
part 43, 45, or 46 of the Commission’s regulations, as applicable to a particular swap.
SEFs and DCMs are the only entities not included in the proposed definition of
“reporting counterparty” that may have a responsibility to report data.

The Commission did not receive any comments on the proposed definition of the
term “reporting counterparty” and the related removal of the defined term “reporting
entity.” The Commission is adopting these amendments as proposed, with minor, non-
substantive editorial changes to conform the definition of “reporting counterparty” in §
49.2 to the definitions in §§ 43.2, 45.1, and 46.1, as discussed above. Accordingly, final §
49.2 includes the term “reporting counterparty” as a defined term, which means the
counterparty required to report SDR data pursuant to part 43, 45, or 46 of 17 CFR chapter
I. Final § 49.2 no longer includes the term “reporting entity” as a defined term.

e. Definition of SDR Data

The Commission proposed to add the term “SDR data” as a defined term in §
49.2. The Proposal defined the term to mean the specific data elements and information
required to be reported to an SDR or disseminated by an SDR, pursuant to two or more of
parts 43, 45, 46, and/or 49, as applicable in the context. The Commission noted that in
this context, “disseminated” would include an SDR making swap data available to the
Commission as required by part 49.

In the Proposal, the Commission noted that the proposed definition of “SDR data”
would include multiple sources of data reported to the SDR or disseminated by the SDR.

For example, “SDR data” could refer to all data reported or disseminated pursuant to



parts 43, 45, and 46. It may also refer to data reported or disseminated pursuant to parts
45 and 46, depending on the context in which the term is used. This is in contrast with the
proposed term “swap transaction and pricing data,” which, as defined in the Proposal,
would only refer to data reported to an SDR or publicly disseminated by an SDR
pursuant to part 43. It is also in contrast with the term “swap data,” which, as defined in
the Proposal, would only refer to data reported to an SDR or made available to the
Commission pursuant to part 45. In the Proposal, the Commission explained that
consolidating references to the different types of data that must be reported to an SDR or
disseminated by an SDR to the public or to the Commission into a single term would
provide clarity throughout part 49.

The Commission received several comments on the proposed addition of the
defined term “SDR data” and the proposed definition in § 49.2. One comment generally
supported the proposed amendment.*! One comment stated that the proposed definition
limited “SDR Data” to information that is required to be reported or disseminated
pursuant to “two or more of parts 43, 45, 46 and/or 49,” which would exclude
information that is required to be reported or disseminated pursuant to one of those parts.
The Commenter recommended that the Commission define the term “SDR Data” to
include information that is required to be reported or disseminated by one or more of
parts 43, 45, 46, and/or 49. The Commission disagrees with this comment and its
interpretation of the term “SDR data.” By definition, “SDR data” will always include at
least two sets of data or information that is required reported to an SDR or disseminated

by an SDR. The definition is inclusive of all data being referenced, based on the context
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of the use of the term. When the Commission intends to refer to data that is reported or
disseminated pursuant to only one of part 43, 45, 46, or 49, it uses the term or reference
that corresponds to that specific set of data, for example “swap transaction and pricing
data” for part 43-related data and “swap data” for part 45-related data.

The Commission is adopting the addition of the defined term “SDR data” to final
§ 49.2, as proposed. Accordingly, final § 49.2 includes the defined term “SDR data,”
which is defined to mean the specific data elements and information required to be
reported to a swap data repository or disseminated by a swap data repository pursuant to
two or more of parts 43, 45, 46, and/or 49 of 17 CFR chapter I, as applicable in the
context.
f. Definition of SDR Information

The Commission proposed to amend the existing definition of “SDR information”
in § 49.2 to add the clause “related to the business of the swap data repository that is not
SDR data” to the end of the definition. This change clarifies that the scope of SDR
information is limited to information that the SDR receives or maintains related to its
business that is not the SDR data reported to or disseminated by the SDR. SDR
information would include, for example, SDR policies and procedures created pursuant to
part 49.42 The Commission did not receive comments on the proposed amendment and
the Commission adopts the amendment as proposed.

g. Definition of Swap Transaction and Pricing Data

42 This clarification is particularly relevant for the SDR recordkeeping obligations in the proposed
amendments to § 49.12, discussed below in section II.H.



The Commission proposed to add “swap transaction and pricing data” as a
defined term in § 49.2 to increase consistency in terminology used in the Commission’s
swap reporting regulations. The Proposal defined the term to mean the specific data
elements and information required to be reported to a swap data repository or publicly
disseminated by a swap data repository pursuant to part 43 of this chapter, as applicable.
Concomitant with adopting these final rules, the Commission is adopting final rules in
§ 43.2 that add “swap transaction and pricing data” as a defined term. As defined in final
§ 43.2, the term means all data elements for a swap in appendix A of this part that are
required to be reported or publicly disseminated pursuant to this part. In order to increase
consistency throughout its rules, the Commission adopts the addition of the defined term
“swap transaction and pricing data” and the definition in § 49.2 as proposed.

One commenter stated that the definition of the term in § 49.2 should not include
the clause “or publicly disseminated by a swap data repository.”? The Commission does
not agree with this comment because dissemination is included in the definition of the
same term in final § 43.2, and the term is being included in final § 49.2 to increase
consistency between Commission regulations. Moreover, to not include the public
dissemination requirements would frustrate the purpose of adding the defined term by not
allowing the term to be used in reference to an SDR’s public dissemination
responsibilities. The Commission believes that the specific context in which the term is
used will make clear whether the Commission is referring to the requirements to report
the data to an SDR, for an SDR to disseminate the data to the public, or both.

Accordingly, final § 49.2 includes “swap transaction and pricing data” as a defined term
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that means the specific data elements and information required to be reported to a swap
data repository or publicly disseminated by a swap data repository pursuant to part 43 of
17 CFR chapter I, as applicable.

B. § 49.3 — Procedures for Registration

Section 49.3 sets forth the procedures and standard of approval for registration as
an SDR.* Current § 49.3(a)(1) requires a person seeking SDR registration to file an
application on Form SDR.* Form SDR consists of instructions, general questions and a
list of exhibits required by the Commission in order to determine whether an applicant for
SDR registration is able to comply with the SDR core principles and Commission
regulations thereunder.46

Existing § 49.3(a)(5) requires an SDR to promptly file an amended Form SDR to
update any information that becomes inaccurate before or after the SDR’s application for
registration is granted. In addition, the regulation requires an SDR to annually file an
amendment on Form SDR within 60 days after the end of its fiscal year.’

The Commission proposed to amend § 49.3(a)(5) to eliminate the requirements
for an SDR that has been granted registration under § 49.3(a) to: (i) file an amended
Form SDR if any of the information therein becomes inaccurate, and (ii) annually file an
amended Form SDR.*® Thus, proposed § 49.3(a)(5) would only require an SDR to file an

amended Form SDR to update information before the Commission grants it registration

4417 CFR 49.3. Form SDR is set forth in Appendix A to part 49.
45 17 CFR 49.3(a)(1).

4617 CFR 49.3(2)(2).

4717 CFR 49.3(2)(5).
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under § 49.3(a). The Commission also proposed to make conforming amendments to the
Form SDR and § 49.22(f)(2)* to eliminate references to the annual filing of Form SDR.°

The Commission is adopting the amendments to § 49.3(a)(5) and the conforming
amendments to Form SDR and § 49.22(f)(2) as proposed in part and not adopting the
amendments as proposed in part. The Commission is adopting the removal of the
requirement to file an annual amendment to Form SDR because the Commission believes
the annual Form SDR filing requirement is unnecessary and is duplicative of the
requirement to file an amended Form SDR if any of the information in the Form SDR
becomes inaccurate.

The Commission has, however, reconsidered the proposed removal of the
requirement to file an amended Form SDR if any of the information in the Form SDR
(including the Form SDR exhibits) becomes inaccurate and has determined not to finalize
the proposed removal of this requirement. SDRs will continue to be required to file
amendments to Form SDR as necessary after being granted registration under § 49.3(a).
While the Commission stated in the Proposal that the Commission would have access to
the information that would be updated in an amended Form SDR because an SDR would
be required to file updates for some of the information with the Commission as a rule
change under part 40 of the Commission’s regulations and that, under proposed § 49.29,
the Commission could require an SDR to file information demonstrating the SDR’s

compliance with its obligations under the CEA and Commission regulations,’! the
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Commission no longer believes these methods of obtaining access to updated Form SDR
information are the most efficient or practicable methods.

Instead, the Commission believes that Commission staff would be more
effectively alerted to changes to the information in Form SDR for compliance monitoring
purposes by maintaining the existing requirement for SDRs to update any Form SDR
information that is or that becomes inaccurate. The Commission also believes it would be
more efficient for SDRs to continue to send the updated Form SDR information to the
Commission as currently required, as opposed to the Commission requesting the SDRs to
demonstrate compliance whenever the Commission needs to check whether the Form
SDR information remains current. Under the proposed approach, for example, the
Commission may need to require SDRs to provide an all-encompassing demonstration of
compliance for all of the Form SDR information under § 49.29, as opposed to the SDRs
only updating Form SDR information that has changed, as the SDRs regularly do under
the existing requirement, because the Commission will not be aware of what information
may or may not have changed. The Commission is therefore not adopting the proposed
removal of the requirement for an SDR that is registered under § 49.3(a) to file an
updated Form SDR when the information in its Form SDR is inaccurate or becomes
inaccurate, and this existing requirement in § 49.3(a)(5) remains in effect.

The Commission requested comment on all aspects of the proposed changes to §
49.3(a)(5). Two comments supported the proposed amendments to § 49.3(a)(5).°> One

comment also suggested the Commission further amend the text of proposed § 49.3(a)(5)

32 CME at 2 (“[TThe addition of Part 49.29 is a much more effective and efficient approach for the
Commission to ensure it has the information it needs to ensure an SDR’s compliance with the
regulations”); DDR at 3.



to clarify that the requirement to file an amended Form SDR to update inaccurate
information does not apply to an SDR provisionally registered under § 49.3(b).>? Existing
§ 49.3(b)** provides that, upon request, the Commission may grant an applicant
provisional registration as an SDR if, among other things, the applicant is in “substantial
compliance” with the standard for approval for full SDR registration set forth in §
49.3(a)(4). If granted, provisional registration expires on the earlier of: (i) the date the
Commission grants or denies full registration of the SDR; or (ii) the date the Commission
rescinds the SDR’s provisional registration.>>

One comment suggested that the Commission add the legal entity identifier
(“LEI”) of the applicant into the Form SDR, stating that incorporating an applicant’s LEI
record in the form would make various information fields unnecessary, while making the
information provided more standardized and accurate.>®

As explained above, the Commission agrees with the comments that supported the
removal of the annual Form SDR update requirement and the Commission disagrees with
the comments supporting the removal of the requirement to update Form SDR when the
information is inaccurate. The Commission also disagrees with the suggestion regarding
provisionally-registered SDRs. Final § 49.3(a)(5), as adopted, requires a provisionally-
registered SDR to file an amended Form SDR if information in the form becomes
inaccurate. The Commission notes that provisional registration is an interim status for

applicants for registration, and the accuracy of information in the Form SDR of a
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provisionally-registered SDR is necessary for the Commission to make a determination
regarding the SDR’s application for full registration.

The Commission is also declining to adopt the suggestion to use the LEI of the
applicant instead of various data fields in the Form SDR. While there may be benefits to
doing so, the Commission believes the current format is more useful to Commission staff
in reviewing applications for registration by providing the relevant entity names directly,
without the need to reference the information underlying an LEL.

C. § 49.5 — Equity Interest Transfers

Section 49.5 sets forth requirements for an SDR that enters into an agreement
involving the transfer of an equity interest of ten percent or more in the SDR.>” The
Commission proposed various amendments to § 49.5 to simplify and streamline the
requirements of the regulation. The Commission is adopting the amendments to § 49.5 as
proposed. The Commission continues to believe, as stated in the Proposal, that the
amendments to § 49.5 will simplify and streamline the requirements of the regulation,
and remove unnecessary burdens on SDRs while preserving the Commission’s ability to
obtain information regarding transfers of SDR equity interests.

Current § 49.5(a) requires an SDR to (i) notify the Commission of the agreement
no later than the business day following the date of the agreement and; (ii) amend any
information that is no longer accurate on Form SDR.® Current § 49.5(b) sets forth
various agreements, associated documents and information, and representations an SDR

must provide the Commission in advance of the equity interest transfer.>® Current 49.5(c)
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provides that within two business days following the equity interest transfer, an SDR
must file with the Commission a certification stating that the SDR is in compliance with
CEA section 21 and Commission regulations adopted thereunder, stating whether any
changes were made to the SDR’s operations as a result of the transfer, and, if so,
identifying such changes.®

The Commission is amending § 49.5 to specify that the regulation applies to both
direct and indirect transfers of ten percent or more of an equity interest in an SDR. As the
Commission explained in the Proposal, indirect transfers of equity ownership (e.g., the
transfer of an equity interest in a parent company of an SDR) also require Commission
oversight of the SDR to address any compliance concerns that may arise.®! The
Commission is also replacing the documentation and informational requirements in
current § 49.5(b) with a provision in § 49.5(a) stating that the Commission may, upon
receiving an equity transfer notification, request that the SDR provide supporting
documentation for the transaction. The Commission believes reserving the authority to
request supporting documentation rather than compelling specific production satisfies the
Commission’s need for information without placing unnecessary burdens on an SDR.

In addition, the Commission is amending § 49.5 to extend the deadline by which
an SDR must file an equity transfer notification and to specify that the SDR shall file the
notice with the Secretary of the Commission and the Director of the Division of Market
Oversight (“DMO”) via email. The Commission believes an SDR may need additional

time to file the necessary documents, and ten business days provides greater flexibility
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without sacrificing the availability of information the Commission needs to conduct
effective oversight of the SDR. The Commission also is removing the requirement for an
SDR to amend information that is no longer accurate on Form SDR due to the equity
interest transfer because the requirement is duplicative of other requirements.

Finally, the Commission is amending § 49.5(c) to simplify the certification and
information requirements in the filing an SDR is required to make with the Commission
following an equity interest transfer. The Commission believes these amendments
provide the Commission with the pertinent information it needs to assess the impact of an
equity interest transfer on the SDR’s operations.

The Commission requested public comment on all aspects of proposed § 49.5.
One comment supported the Commission’s proposal to simplify § 49.5, stating that
current requirements of the regulation are overly burdensome, and reserving authority for
the Commission to request supporting documentation, rather than compelling specific
document production, would satisfy the Commission’s need for information.%> The
Commission agrees with this comment and is finalizing § 49.5 as described.

D. § 49.6 — Request for Transfer of Registration

The Commission proposed to amend § 49.6% to clarify and streamline the process
and procedures for the transfer of an SDR registration to a successor entity.** The
amendments include re-titling the section “Request for transfer of registration,” to more

accurately reflect the subject of the regulation.®> The Commission has determined to
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adopt the amendments to § 49.6 as proposed. The Commission believes the amendments
to § 49.6 will simplify the process for requesting a transfer of SDR registration by
providing procedures that focus on informing the Commission of changes relevant to the
Commission’s oversight responsibilities, as opposed to requiring the successor entity to
file a Form SDR, which would likely duplicate most of the transferor’s existing Form
SDR. Further, the amendments to § 49.6 provide the Commission with the information it
needs in order to determine whether to approve a request for a transfer of an SDR
registration.

Current § 49.6(a) provides that, in the event of a corporate transaction that creates
a new entity as which an SDR operates, the SDR must request a transfer of its registration
no later than 30 days after the succession. % Current § 49.6(a) also specifies that the SDR
registration shall be deemed to remain effective as the registration of the successor if the
successor, within 30 days after such succession, files a Form SDR application for
registration, and the predecessor files a request for vacation. Further, the SDR registration
ceases to be effective 90 days after the application for registration on Form SDR is filed
by the successor SDR.

Final § 49.6(a) instead requires an SDR seeking to transfer its registration to a
new legal entity as a result of a corporate change to file a request for approval of the
transfer with the Secretary of the Commission in the form and manner specified by the
Commission. Examples of such corporate changes may include, but are not limited to, re-
organizations, mergers, acquisitions, bankruptcy, or other similar events that result in the

creation of a new legal entity for the SDR.
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Final § 49.6(b) specifies that an SDR shall file a request for transfer of
registration as soon as practicable prior to the anticipated corporate change.

Final § 49.6(c) sets forth the information that must be included in a request for
transfer of registration, including, among other things, the underlying documentation that
governs the corporate change, a description of the corporate change and its impact on the
SDR and on the rights and obligations of market participants, governance documents of
the transferee, and various representations by the transferee related to its ability to operate
the SDR and comply with the Act and Commission regulations.

Final § 49.6(d) specifies that upon review of a request for transfer of registration,
the Commission, as soon as practicable, shall issue an order either approving or denying
the request for transfer of registration.

The Commission requested public comment on all aspects of proposed § 49.6.
One comment opposed the proposed amendments to § 49.6, asserting that the
amendments will add uncertainty into the transfer process by making a transfer
contingent upon obtaining prior Commission approval without specifying a deadline by
which the Commission must approve or deny a request for transfer.¢’

The Commission has determined to adopt the amendments to § 49.6 as proposed.
With respect to the comment, the Commission recognizes that corporation transactions
and reorganizations that involve the transfer of an SDR registration may arise without
significant notice, and require certainty and prompt action by regulators. The
Commission similarly has an interest in facilitating such transfers in order to maintain the

operation of SDRs while also ensuring compliance with the applicable statutory and
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regulatory requirements. To that end, the Commission believes it is important to apply
the information and procedural requirements set forth in § 49.6, as proposed and adopted,
in order to enable the Commission and its staff to promptly address requests for transfer
and to ensure that the transferee entity is fully capable of complying with the
Commission’s regulations for SDRs.

E. § 49.9 — Open Swaps Reports Provided to the Commission

The Commission proposed to remove the text of existing § 49.9%® and replace it
with new requirements for SDRs to provide open swaps reports to the Commission.®
Existing § 49.9 lists and briefly summarizes the duties of SDRs, with references to where
those duties are found in other sections of part 49.7° The Commission believes existing §
49.9 is superfluous because all of the SDR duties listed in § 49.9 are also contained, in
much greater detail, in the other sections of part 49. Removing existing § 49.9 is a non-
substantive amendment that does not affect the requirements for SDRs.

As part of the Commission’s proposed new requirements in § 49.9 for SDRs to
provide open swaps reports to the Commission,’! the Commission proposed renaming §
49.9 “Open swaps reports provided to the Commission” and, as discussed above,
proposed to add a new definition in § 49.2 for the term “open swap.”’?> The Commission

received several comments on the proposed new requirements for open swaps reports

%817 CFR 49.9.
% Proposal at 84 FR 21050 (May 13, 2019).

7017 CFR 49.9. As discussed below in section I1.Q, the Commission proposed conforming amendments to
§ 49.25 to remove references to current § 49.9.

71 Section 49.2, as proposed and as adopted in this final rulemaking, defines the term “open swap” to mean
an executed swap transaction that has not reached maturity or expiration, and has not been fully exercised,
closed out, or terminated.

72 See section II.A above for a discussion of the definitions in final § 49.2.



under § 49.9, as discussed below. The Commission has determined to adopt the
amendments to § 49.9 as proposed.

Final § 49.9(a) requires each SDR to provide the Commission with open swaps
reports that contain an accurate reflection of the swap data maintained by the SDR for
every swap data field required to be reported under part 45 of the Commission’s
regulations for every open swap, as of the time the SDR compiles the report. Open swaps
reports must be organized by the unique identifier created pursuant to § 45.5 of the
Commission’s regulations that is associated with each open swap.

SDRs currently send reports that are similar to the proposed open swaps reports to
the Commission on a regular basis. The Commission currently uses these reports to
produce a weekly swaps report that is made available to the public’3 and for entity-netted
notional calculations.” The Commission also uses these reports to perform market risk
and position calculations, and for additional market research projects. However, in
formulating these reports, SDRs employ a variety of calculation approaches and differing
formats, which reduces the utility of the data for the Commission. The Commission
therefore proposed requiring each SDR to regularly provide the Commission with
standardized open swaps reports containing accurate and up-to-date information. The
Commission continues to believe it is necessary to require SDRs to provide open swaps

reports and to require such reports to be standardized, in order to maximize their utility to

73 The Commission’s various public reports, including the weekly swaps reports, are available at
http://'www.cftc.gov/MarketReports/index.htm.
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the Commission and enhance the Commission’s ability to perform its regulatory
functions.

Final § 49.9(b) requires an SDR to transmit all open swaps reports to the
Commission as instructed by the Commission. Such instructions may include, but are not
limited to, the method, timing, and frequency of transmission, as well as the format of the
swap data to be transmitted.”> Retaining the flexibility to determine these requirements,
and the ability to modify them over time as necessary, allows the Commission to tailor
the information that is required to be in the reports to meet the Commission’s needs
without imposing undue burdens on SDRs. As stated in the Proposal, the Commission
intends to work with SDRs in formulating instructions pursuant to final § 49.9(b) and
expects to provide a reasonable amount of time for SDRs to adjust their systems before
any instructions regarding open swaps reports take effect. This collaborative process will
allow the Commission’s current practice of working with SDRs to implement changes to
swaps reports to continue, which provides SDRs time to update their systems as needed.

The Commission requested comment on all aspects of proposed § 49.9. One
comment generally supported standardizing the open swaps reports.’® Several comments
addressed the Commission’s discretion with respect to the transmission of open swaps
reports under proposed § 49.9(b). One comment stated that any revisions the Commission
makes to the requirements for transmitting open swaps reports should not require

revisions to reports provided by the SDR to reporting counterparties, which would

75 As discussed below in section IL.V, proposed § 49.31 delegates to the Director of DMO the
Commission’s authority in proposed § 49.9, including the authority to create instructions for transmitting
open swaps reports to the Commission.
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increase costs for reporting counterparties.”’ Likewise, the requirements should not result
in reporting counterparties having to submit additional data, or to submit previously
reported data in a different data format.”® One comment stated that the Commission
should modify the proposed rule to include “reasonable constraints” on the instruction
process by amending the text of proposed § 49.9(b) to include “as soon as practicable,
given the nature of the instructions and the swap data repository’s circumstances” at the
end of the first sentence.”

The Commission is adopting § 49.9 as proposed, with non-substantive editorial
changes for clarity. With regard to the comments on open swaps reports provided by
SDRs to reporting counterparties, the Commission notes that, as described in section I1.G
below, final § 49.11 will not require SDRs to provide open swaps reports to reporting
counterparties as part of the swap data verification process, and therefore the comments
are moot.

The Commission declines to adopt the suggested revisions related to constraints,
which would unnecessarily restrict the Commission’s discretion to issue transmission
instructions. The Commission reiterates its intent to work with the SDRs before creating
or modifying any instructions pursuant to § 49.9 and to provide a reasonable amount of
time for SDRs to adjust their systems before any instructions take effect. The
Commission’s existing practice of collaborating with SDRs stems from the recognition
that such collaboration will ultimately improve SDRs’ ability to comply with their

regulatory obligations and further the Commission’s regulatory objectives.
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F. $ 49.10 — Acceptance of Data

The Commission is adopting new § 49.10(e) generally as proposed, with
modifications and textual clarifications in response to the comments received. Final §
49.10(e) complements the error correction requirements in other Commission regulations,
including final §§ 43.3(e) and 45.14(b), that apply to the entities that report SDR data to
the SDRs. Each SEF, DCM, and reporting counterparty must correct errors in their SDR
data by submitting complete and accurate SDR data to the relevant SDR.® Final §
49.10(e) 1s intended to ensure that SDRs correct errors in SDR data and disseminate
corrected data as soon as possible.

As it stated in the Proposal, the Commission believes that clearly delineating an
SDR’s obligations to receive and make corrections to SDR data, and to disseminate the
corrected SDR data to the public and the Commission, as applicable, will further the
Commission’s goal of more accurate and complete SDR data being made available to the
public and the Commission. The Commission believes that the steps required by §
49.10(e) will also facilitate, and therefore encourage, compliance by SEFs, DCMs, and
reporting counterparties with their regulatory obligation to correct SDR data. The
Commission further believes proposed § 49.10(e) is consistent with the current statutory
and regulatory requirements for SDRs to correct errors and omissions.

Final § 49.10(e)(1) requires an SDR to accept corrections of errors and

omissions®! reported to the SDR pursuant to part 43, 45, or 46 of the Commission’s

80 See section IV below for a discussion of final § 43.3(e) (regarding swap transaction and pricing data) and
section III.C below for a discussion of final § 45.14 (regarding swap data).

81 The Commission notes that, as described below, final § 45.14 and final § 43.3(e) do not use the word
“omission” in the error correction requirements. The word “omission” is not included in those sections
because the term “error” is defined to include all omissions in final § 45.14(c) and final § 43.3(e)(4). The



regulations. Final § 49.10(e) specifies that the requirements of § 49.10(e) apply to SDR
data regardless of the state of the swap that is the subject such data, unless the record
retention period for the SDR data under final § 49.12(b)(2) has expired. Thus, final §
49.10(e) requires an SDR to correct and disseminate SDR data for swaps that have
matured or were otherwise terminated and are no longer open swaps, if such swaps are
still within the required SDR data retention period. Final § 49.10(¢e)(2) requires an SDR
to record corrections as soon as technologically practicable after the SDR accepts the
corrections. Final § 49.10(¢e)(3) requires an SDR to disseminate the corrected SDR data to
the public and the Commission, as applicable, as soon as technologically practicable after
the SDR records the correction to the SDR data. Lastly, final § 49.10(e)(4) requires each
SDR to establish, maintain, and enforce policies and procedures designed for the SDR to
fulfill its responsibilities under § 49.10(e).

One comment suggested that the final rule should clarify that the only obligation
on SDRs under § 49.10(e) is to accept, record, and disseminate corrections to SDR data.®?
The Commission notes that this is the scope of proposed § 49.10(e), and is the scope of
final § 49.10(e).

The comment also stated that applying the requirements of proposed § 49.10(¢e)(2)
to SDR data “regardless of the state of the swap” will require SDRs to make SDR data

available for corrections for an unlimited amount of time.?* The comment suggested that

Commission is, however, using the word “omission” in final § 49.10(e), because “error” is not defined in
final part 49. The Commission emphasizes that this difference between the three sections is merely
semantic and does not in any way change the SDRs’ data correction requirements. All omissions of
required SDR data are errors, and an SDR is required to correct, in accordance with final § 49.10(e), all
errors reported to the SDR, including errors that arise from omissions in SDR data reported to an SDR or
the omission of all SDR data for a swap.
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the Commission should instead limit the requirements in the regulation with respect to
“dead swaps” to the required SDR data recordkeeping retention period.?* The
Commission agrees with this comment and final § 49.10(e)(1) provides that the rules in §
49.10(e) apply only if “the record retention period under § 49.12(b)(2) of this part has not
expired as of the time the error correction is reported.”

Finally, the comment stated that the Commission should make clear that an entity
submitting SDR data corrections or previously omitted SDR data must comply with the
then current technical specifications of the SDR and that an SDR is not required to make
accommodations for data that is unable to comport with the then current technical
specifications.?> The Commission does not agree with the recommendation that the
regulation be revised to require error corrections to be made using the prevailing
validations and technical specifications of the SDR. The Commission notes that final §
49.10(e) provides discretion to SDRs to establish, maintain, and enforce policies and
procedures designed for the SDRs to fulfill their responsibilities under final § 49.10(e),
which includes the discretion to require error corrections to use prevailing validations and
the SDR’s technical specifications. Final §§ 43.3(e) and 45.14(a) contain companion
requirements for market participants to conform to these SDR policies and procedures
when correcting SDR data. The Commission believes that this discretion provides
necessary flexibility to SDRs and market participants.

G. § 49.11 — Verification of Swap Data Accuracy

1. Background
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Section 21(c)(2) of the CEA requires SDRs to confirm submitted swap data.’¢ The
Commission implemented this statutory requirement by promulgating current § 49.11.%7
Current § 49.11(a) requires an SDR to establish policies and procedures to ensure the
accuracy of swap data and other regulatory information reported to the SDR. Current §
49.11(b) sets forth the general requirement that an SDR confirm the accuracy and
completeness of all swap data submitted pursuant to part 45. The regulation then sets
forth specific confirmation requirements for creation data in § 49.11(b)(1) and for
continuation data in § 49.11(b)(2).%8

For swap creation data, if the swap data was submitted directly by a swap
counterparty, such as an SD, MSP, or non-SD/MSP counterparty, an SDR is required to
notify both counterparties to the swap and to receive from both counterparties
acknowledgement of the accuracy of the swap data and corrections for any errors.?®
However, because counterparties do not currently have a corollary obligation to respond
to an SDR’s notifications, SDRs have adopted rules based on the concept of negative
affirmation: reported swap data is presumed accurate and confirmed if a counterparty
does not inform the SDR of errors or omissions or otherwise make modifications to a

trade record for a certain period of time.*”

86 See 7 U.S.C. 24a(c)(2) (providing that, among other duties, a swap data repository shall confirm with
both counterparties to the swap the accuracy of the data that was submitted).

87 See Part 49 Adopting Release at 54547.

88 In both cases, the requirements vary depending on whether the SDR received the data directly from a
counterparty or from a SEF, DCM, derivatives clearing organization (“DCO”), or third-party service
provider acting on behalf of the swap counterparty.

89 See § 49.11(b)(1)(i) (providing that an SDR has confirmed the accuracy of swap creation data that was
submitted directly by a counterparty if the swap data repository has notified both counterparties of the data
that was submitted and received from both counterparties acknowledgement of the accuracy of the swap
data and corrections for any errors) and § 49.11(b)(2)(i).

9 See DTCC Data Repository (U.S.) LLC Rule 3.3.3.3 and ICE Trade Vault Rules 4.6 and 4.7.



If the swap data was instead submitted by a SEF, DCM, DCO, or third-party
service provider acting on behalf of a swap counterparty, the SDR must, among other
things, provide both counterparties with a 48-hour correction period after which a
counterparty is assumed to have acknowledged the accuracy of the swap data.®! For swap
continuation data, an SDR may rely on a 48-hour correction period regardless of the type
of entity that submitted the swap data.®?

These provisions in existing § 49.11 reflect the Commission’s view in adopting
the regulation that an SDR need not always affirmatively communicate with both
counterparties to in order to confirm the accuracy of swap data.”® In the Proposal, the
Commission stated that, based on the its experience with swap data submitted by SEFs,
DCMs, DCOs, and third-party service providers, the current requirements of § 49.11 have
failed to ensure swap data accuracy and consistency, which has hampered the
Commission’s ability to carry out its regulatory responsibilities.?*

As noted in the Proposal, the Commission previously raised these issues in the
Roadmap and received many comments in response.” As discussed in the Proposal,
commenters generally held the view that SDRs are not able to confirm swap data with

non-reporting counterparties;’® the obligation to confirm data accuracy should generally

°l Additional requirements include the following: (i) the SDR must have formed a reasonable belief that the
swap data is accurate; and the swap data that was submitted, or any accompanying information, evidences
that both counterparties agreed to the data. See 17 CFR 49.11(b)(1)(ii).

92 See 17 CFR 49.11(b)(2)(ii).

93 See Part 49 Adopting Release at 54547 (describing the requirements of § 49.11).
9 See Proposal at 84 FR 21052 (May 13, 2019).
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reside with the parties to the swap, not SDRs;?7 and confirmation requirements for non-
reporting counterparties are generally unnecessary and will not improve data accuracy.”®

Based on its experience with swap data reporting and the comments it received in
response to the Roadmap, the Proposal set forth a new swap verification scheme for swap
data.

2. Summary of the Final Rule

The Commission is modifying its approach to verification in final § 49.11, based
on comments received on proposed § 49.11. The Commission believes the verification
process required by final § 49.11 is less burdensome and more flexible than the
verification process set forth in the proposed regulation. As described in detail below, in
order for SDRs to verify the accuracy and completeness of swap data, final § 49.11
requires each SDR to provide reporting counterparties that are users of the SDR with a
mechanism that allows a reporting counterparty to access the current swap data for all
open swaps for which the reporting counterparty is serving as the reporting counterparty,
in such a manner that allows the reporting counterparty to fulfill its own verification
obligations under final § 45.14.%

This approach is similar to the requirements in proposed § 49.11 in many
respects, particularly in that under final § 49.11, SDRs are required to facilitate
verification by reporting counterparties of all swap data for all open swaps on a regular
basis. However, the Commission believes final § 49.11 provides a less prescriptive and

less burdensome method to achieve the Commission’s goals related to swap data

7 Id.
BId.

9 See section III.C below for a discussion of final § 45.14.



verification. In particular, final § 49.11 will not require the SDRs to create and send open
swaps reports to reporting counterparties as proposed.!® Also, in place of the requirement
that SDRs establish, maintain, and enforce policies and procedures reasonably designed
for the SDR to successfully receive replies to open swaps reports from reporting
counterparties in the form of a verification of data accuracy or notice of discrepancy, the
SDR’s policies and procedures will be required to address how the SDR will fulfill all of
the requirements of § 49.11, including how reporting counterparties and third-party
service providers may successfully use the verification mechanism to fulfill the reporting
counterparties’ responsibilities under § 45.14. Final § 49.11 will also require reporting
counterparties to perform verification on a less frequent basis than proposed, meaning
that SDRs will likewise not be required to facilitate verification on as frequent a basis as
proposed.

a. §49.11(a)

The Commission adopts final § 49.11(a) largely as proposed, with some non-
substantive rearrangement of proposed § 49.11(a) into final paragraphs § 49.11(a) and
(c). The first sentence of proposed § 49.11(a) is being finalized as final § 49.11(a). Final
§ 49.11(a) reiterates each SDR’s statutory duty to verify the accuracy of swap data
pursuant to CEA section 21(¢)(2). The second sentence of proposed § 49.11(a) is now
included in final § 49.11(c)(1), with non-substantive rewording to more clearly articulate
the requirement for SDRs to establish, maintain, and enforce policies and procedures

related to verification and the content requirements for the policies and procedures.

100 The Commission is requiring SDRs to create and send open swaps reports to the Commission under
final § 49.9. See section II.E above for a discussion of final § 49.9.



b. § 49.11(b)(1)

Final § 49.11(b)(1) requires each SDR to provide a mechanism through which
each reporting counterparty that is a user of the SDR can access all swap data the SDR
maintains for each open swap for which the reporting counterparty serves as the reporting
counterparty. The mechanism must allow sufficient access, provide sufficient
information, and be in a form and manner to enable each reporting counterparty to
perform swap data verification as required under § 45.14 of this chapter. The
Commission believes that, together with final § 45.14(b), final § 49.11(b)(1) will create
an effective verification process to help ensure that swap data maintained by SDRs is
complete and accurate.

The Commission notes that, similar to the communication requirements in
proposed § 49.11, it is not prescribing the form of mechanism that SDRs must provide in
final § 49.11(b)(1), beyond the data access, data scope, frequency, and confidentiality
requirements contained in final § 49.11(b). The Commission expects that SDRs and
reporting counterparties will be able to work together to devise the most effective and
efficient verification mechanism, with particular attention to accommodating non-
SD/MSP/DCO reporting counterparties that may have fewer resources to perform
verification than their SD/MSP/DCO counterparts. The Commission is also aware that at
least one SDR already offers a mechanism that allows counterparties to access their own
swap data, which may be readily modified to meet the requirements of final § 49.11(b).
c. §49.11(b)(2)

The Commission adopts the substance of the Proposal in final § 49.11(b)(2) in

regards to the scope of data that the SDRs must make available to reporting



counterparties for verification. Final § 49.11(b)(2) provides that the swap data accessible
through the mechanism must accurately reflect the most current swap data maintained by
the SDR, as of the time the reporting counterparty accesses the swap data using the
mechanism, for each data field that the reporting counterparty was required to report
under part 45 for each of the reporting counterparty’s open swaps for which it is serving
as the reporting counterparty. Final § 49.11(b)(2) only requires the mechanism to make
available the then-current swap data for each of the data fields that the SDR maintains for
the relevant open swaps. There is no requirement to include swap data contained in any
particular messages from the reporting counterparty or any outdated swap data.

The Commission notes again that it is not prescribing the particular method by
which the mechanism grants access to all of the swap data as required, as long as the
mechanism satisfies the requirements in final § 49.11(b)(2), including the general
requirement that the swap data accessible through the mechanism provides sufficient
information to allow the reporting counterparties utilizing the mechanism to successfully
perform their swap data verification responsibilities as required under final § 45.14. The
Commission expects that SDRs will work with reporting counterparties to devise the
most efficient and effective method by which the mechanism will provide access to all of
the required swap data, with particular attention to accommodating non-SD/MSP/DCO
reporting counterparties.

The Commission also notes that final § 49.11(b)(2) references the limits on
providing access to swap data that must be kept confidential under final § 49.11(b)(3).

The swap data access provided under final § 49.11(b)(2) must not allow access to data



that is required to be kept confidential, as described further below in the discussion of §
49.11(b)(3).
d. 49.11(b)(3)

Final § 49.11(b)(3) adopts the proposed limits on access to swap data as part of
verification for swap data that is required to be kept confidential from reporting
counterparties under the Act or other Commission regulations. Notwithstanding the other
requirements of final § 49.11(b), final § 49.11(b)(3) explicitly prohibits SDRs from
allowing access to swap data that a reporting counterparty is otherwise prohibited to
access. The Commission notes that the same confidential swap data is also excluded from
the reporting counterparties’ corresponding verification requirements in final § 45.14(b).

This confidentiality requirement is particularly relevant for counterparty identity
information that is required to be kept confidential under final § 49.17.1°! Existing and
final § 49.17(f) prohibit SDRs from allowing access to counterparty identifying
information for certain anonymously-executed cleared swaps. Under the provisions of
final § 49.11(b)(3), nothing in final § 49.11 overrides the confidentiality requirements of
§ 49.17, or any other confidentiality requirements of the Act or other Commission
regulations. This information is also excluded from the verification requirements in the
corresponding verification obligation rules in final § 45.14(b).

e. §49.11(b)4)
Final § 49.11(b)(4) provides that the mechanism each SDR adopts under final §

49.11(b) must allow sufficiently frequent access for reporting counterparties to perform

101 The Commission is finalizing a technical correction to § 49.17(f) in this rulemaking, as described below
in section IL.L.



the required swap data verification under § 45.14(b). This minimum frequency is
necessary so that reporting counterparties are able to access all of their relevant swap data
every time they are required to perform verification under § 45.14(b), in order to help
ensure that reporting counterparties perform a robust verification of all swap data for
their relevant open swaps. Final § 45.14(b) requires SD/MSP/DCO reporting
counterparties to verify every 30 calendar days and requires non-SD/MSP/DCO reporting
counterparties to verify once every calendar quarter, with at least two months between
verifications.!??

The Commission notes that the frequency requirement in final § 49.11(b)(4) is a
minimum frequency standard. Nothing prohibits SDRs from allowing reporting
counterparties to access swap data through the mechanism more frequently than required
and nothing prohibits reporting counterparties from utilizing the mechanism to access
their own swap data more frequently than is required.

f. § 49.11(b)(5)

Final § 49.11(b)(5) provides requirements related to SDRs making swap data
available to third-party service providers for verification purposes. As with other
Commission regulations, reporting counterparties are permitted to utilize third-party
service providers to perform verification, and the Commission believes that
accommodating the use of diligent third-party services providers may increase the

efficiency and effectiveness of the verification process.

102 See section III.C below for a discussion of the verification requirements for reporting counterparties
under final § 45.14(D).



Accordingly, in order to accommodate the reporting counterparties’ use of third-
party service providers, final § 49.11(b)(5) provides that an SDR will satisfy its
verification requirements under final § 49.11 by, after a reporting counterparty informs
the SDR that the reporting counterparty will utilize a particular third-party service
provider for verification purposes, providing the third-party service provider with the
same access to the mechanism and the relevant swap data as the SDR is required to
provide to the reporting counterparty.

As part of this third-party service provider access, final § 49.11(b)(5) also
provides that the third-party service provider access is in addition to (i.e., not instead of)
the access for the relevant reporting counterparty. Each SDR must still grant the same
required level of access to the mechanism and the relevant swap data to the reporting
counterparty, regardless of whether a reporting counterparty utilizes a third-party service
provider. The third-party service provider’s access under final § 49.11(b)(5) must also
continue until the reporting counterparty informs the SDR that the third-party service
provider should no longer have access to the mechanism and relevant swap data on the
reporting counterparty’s behalf. This requirement is necessary to ensure that the third-
party service provider can provide services to the reporting counterparty without
interruption.

Finally, § 49.11(b)(5) requires the verification policies and procedures an SDR
must create pursuant to final § 49.11(c) to include instructions detailing how each
reporting counterparty can successfully inform the SDR so that the SDR will grant or
discontinue access for a third-party service provider at the reporting counterparty’s

instruction. This requirement is necessary to ensure that third-party service provider



access for verification purposes is as efficient and seamless as possible. The Commission
notes that these SDR policies and procedures are required to be publicly disclosed under
final § 49.26(j).10

g.§49.11(¢c)

The Commission made several non-substantive organizational and editorial
modifications in final § 49.11(c), as compared to the Proposal. For example, as described
above, the SDR verification policies and procedures requirement from proposed §
49.11(a) is included in final § 49.11(c). The wording in final § 49.11(c)(1) is changed
slightly from proposed § 49.11(a) for clarity purposes, but similarly requires SDRs to
establish, maintain, and enforce policies and procedures that address how the swap data
repository will fulfill all of the applicable requirements of final § 49.11. The policies and
procedures must also include instructions on how each reporting counterparty, or third-
party service provider acting on behalf of a reporting counterparty, can successfully
utilize the mechanism to access swap data in order to perform the reporting
counterparty’s verification responsibilities under final § 45.14(b). This requirement is
necessary to ensure that reporting counterparties are clearly instructed on how to access
the verification mechanism and their relevant swap data, in order to ensure that
verification is as efficient and seamless as possible. The Commission notes that the
companion verification requirements for reporting counterparties in final § 45.14(b)
require reporting counterparties to follow the relevant SDR policies and procedures when

performing verification.!'%4

103 See section II.R below for a discussion of final § 49.26(j).

104 See section II1.C for a discussion of the verification requirements for reporting counterparties under final
§ 45.14(b).



Final § 49.11(c)(2) sets forth the requirements for an SDR that amends its
verification policies and procedures, which were previously set forth in proposed §
49.11(d). Final § 49.11(¢c)(2), like proposed § 49.11(d), requires each SDR to comply
with the requirements of part 40 of the Commission’s regulations in adopting or
amending the verification policies and procedures required under final § 49.11(c)(1). The
Commission notes that SDRs would be required to comply with part 40 when adopting or
amending the verification policies and procedures regardless of whether this requirement
is included in § 49.11(¢c)(2).

3. Comments on the Proposed Rule

The Commission received many comments on the verification approach in
proposed § 49.11. Many commenters did not distinguish their comments between the
verification requirements proposed for SDRs under proposed § 49.11 and the verification
requirements proposed for reporting counterparties under proposed § 45.14, but the
Commission has organized the discussion between the two different final rules based on
its best estimation of whether particular comments applied to one or both of the proposed
sections. The discussion of comments relevant to final § 49.11 is contained in this
section, while the discussion of comments that pertain to the verification requirements for
reporting counterparties is contained in the discussion of final § 45.14(b), unless
otherwise noted below.!%

Many comments on specific requirements of proposed § 49.11 are now moot,
because the Commission is not adopting the proposed requirements. For example, some

commenters addressed particular aspects and mechanics of the proposed verification of
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open swaps reports and the messages the Proposal would require reporting counterparties
to send to SDRs related to verification results.'% These comments are no longer
applicable, because the Commission is not adopting the proposed requirement that SDRs
provide open swaps reports to reporting counterparties or the companion requirement that
reporting counterparties verify the data in such reports and send messages to SDRs
related to verification results. The Commission acknowledges these comments on
specific proposed requirements and thanks the commenters for submitting these
comments, but these requirements are not included in the final rule.

Many comments were generally supportive of the Commission’s efforts to
improve the accuracy of data reported to and maintained by SDRs.!1%” The Commission
agrees with the many commenters and market participants who support the Roadmap
rulemakings to improve the quality of swap data, and reiterates the importance of
improved data accuracy and completeness.

Along with the comments of general support, the Commission received many
comments supporting specific requirements in proposed § 49.11. Comments in particular
supported limiting data verification to swap data,'% and excluding non-reporting
counterparties from data verification requirements.!® The Commission agrees with these
comments and is finalizing § 49.11 with requirements that only apply verification to swap

data and only require verification for reporting counterparties.

106 See, e.g., GFMA at 4; IATP at 5; ICE TV at 3-4; ISDA/SIFMA at 40, 43-44; Joint SDR at 2-7.
107 See Freddie Mac at 1, 2; IATP at 1-5; Joint SDR at 1; Markit at 2.

108 ISDA/SIFMA at 39-41, 44.

109 GFMA at 4, ISDA/SIFMA at 39, Joint SDR at 2.



Commenters also suggested alternatives for the proposed approach to verification,
including alternatives that helped form the basis of the revised verification requirements
in final § 49.11. Multiple comments suggested that the Commission adopt a more
“principles based” approach to verification.'!? As part of a more principles-based
approach, one comment suggested monthly verification for SDs and quarterly for non-
SDs, while also recommending that SDRs or the Commission should be able to request
evidence that verification was conducted as required.!'! Another comment advocated for
requiring reporting counterparties to implement procedures to periodically reconcile
swaps data reported to SDRs.!!? The Commission also received one comment related to
alternatives to verification of accuracy and notice of discrepancy messaging, which
recommended an obligation on reporting counterparties to maintain, and make available
to the Commission upon request, evidence that verification was conducted and any
necessary corrections were submitted to the SDR.!13

The Commission recognizes the comments that provided robust alternatives to the
proposed verification requirements that also met the Commission need for swap data to
be verified in a thorough and timely manner. The Commission is finalizing § 49.11 with
more principles-based requirements that incorporate each of these suggestions, including
that reporting counterparties periodically reconcile the open swap data maintained by
SDRs with the open swap data in their own books and records; that verification occur on

a monthly basis for SD reporting counterparties (though the Commission will also require

110 CS at 3, FIA at 7-8, ISDA/SIFMA at 45.
1T ISDA/SIFMA at 45.

112 CS at 3.

113 Joint SDR at 6-8.



monthly verification for MSPs and DCOs) and quarterly for other reporting
counterparties; and that reporting counterparties maintain and make available to the
Commission evidence that verification was conducted properly and any discovered
corrections submitted to the relevant SDR(s).!1

The Commission also received other comments addressing issues that have been
incorporated into the final verification requirements. Though largely included with
comments related to the proposed open swaps reports, multiple comments advocated for
flexibility in the form and manner that SDRs and reporting counterparties perform
verification, as these entities already have established methods for communicating swap
data and other information.!!> These comments on the proposed open swaps reports also
recommended that verification only be required for swap data as current at the time of
verification, as opposed to verification on every data message.!''® Another comment also
requested clarification that the required distribution of open swaps reports is a minimum,
not a maximum, and that SDRs are able to provide open swaps reports more frequently
than the minimum.'!”

The Commission recognizes the suggestions included with these comments and
agrees with the comments. The Commission originally proposed, and is also now
adopting, verification requirements that provide SDRs with flexibility in implementing
the verification requirements. Thus, final § 49.11(b) intentionally does not prescribe the

form and manner of the verification mechanism and allows SDRs to determine the means

114 See section II1.C for a more thorough discussion of the verification requirements for reporting
counterparties under final § 45.14(b).
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for reporting counterparties access to their relevant swap data. The Commission expects
that SDRs and reporting counterparties will work together to devise the most efficient
and effective mechanism that meets the specific verification requirements in final §§
49.11 and 45.14. The Commission also proposed, and is now adopting, requirements that
only require the verification of up-to-date swap data, as opposed to verification of all
messages. Final § 49.11(b)(2) only requires SDRs to make the relevant “most current”
swap data available to reporting counterparties, as opposed to every message regarding
swap data. Though no longer related to open swaps reports, the Commission is also
adopting verification timing requirements in § 45.14(b) that serve as a minimum
frequency requirement, not a maximum. As the Commission detailed above in the
discussion of final § 49.11(b)(4), the SDRs must make the verification mechanism
available to the reporting counterparties at least as often as needed for the reporting
counterparties to perform their verification responsibilities under final § 45.14(b), but that
nothing prevents the SDRs from providing proper access more frequently. The
Commission anticipates that some SDRs may choose to provide access to the mechanism
on a more-frequent, even potentially continuous, basis.

The Commission also received a comment related to open swaps reports that
observed that SDRs would not be able perform verification with reporting counterparties
or third-party service providers that are not members of the SDR. The comment
suggested that the Commission modify the verification requirement to limit an SDR’s
verification responsibilities to reporting counterparties and third-party service providers

that are members of the SDR.!!® The Commission agrees with this comment and notes

118 Joint SDR at 4-5.



that it would not be practical for an SDR to perform verification with reporting
counterparties or third-party service providers that are not connected to the SDR. To
address this, the Commission is adopting final § 49.11(b)(1), which specifically requires
an SDR to provide a verification mechanism that grants swap data access to each
“reporting counterparty that is a user of the swap data repository,” as required under final
§ 49.11(b). The Commission notes that final § 49.11(b)(5) contains provisions related to
access for a third-party service provider working on behalf of a reporting counterparty
and that final § 49.11(c) requires SDR verification policies and procedures to address
how a third-party service provider can successfully utilize the SDR verification
mechanism on behalf of a reporting counterparty.

The Commission also received a number of comments that made suggestions that
are not being accepted. In the context of open swaps reports, one comment suggested that
the Commission should specify that verification timing requirements be clarified as
“business days” and “business hours,” as this would facilitate the SDRs including the
date and time that an open swap report was sent.!'” The Commission is including
verification timing requirements for reporting counterparties in final § 45.14(b), but these
timing requirements are stated in terms of calendar days, calendar months, and calendar
quarters. The Commission notes that the comment is now moot, as there will be no open
swaps reports from SDRs to the reporting counterparties that would necessitate a
timestamp, but the Commission also believes that the final use of calendar timing instead
of business timing will not cause any issues in regards to reporting counterparties and

SDRs performing verification and will provide consistent parameters for when

9 ISDA/SIFMA at 40.



verification must be performed. The use of calendar time allows the reporting
counterparties to choose the date most convenient for them to accomplish regular
verification without the potential confusion arising from business days shifting based on
weekends and holidays.

One comment suggested that the Commission should remove the requirement in
proposed § 49.11(d) that SDRs make a filing under part 40 of the Commission’s
regulations when changing their verification policies and procedures, asserting that such a
requirement is unnecessary because reporting counterparties will be required to follow
SDR verification procedures.!?° The Commission disagrees and is adopting the
requirement in final § 49.11(c)(2). The Commission notes that the requirements of part
40 of the Commission’s regulations would apply to the SDR verification policies and
procedures regardless of whether this provision is included in final § 49.11(c)(2), because
the verification policies and procedures are “rules” for the purposes of part 40 of the
Commission’s regulations.!?! The Commission also believes that requiring SDRs to
comply with part 40 to update verification policies and procedures will help alert
reporting counterparties and other market participants to when an SDR seeks to change
its policies and procedures, which will help ensure compliance with the verification
policies and procedures and help prevent errors in the verification process.

The Commission also received multiple comments suggesting changes that would
narrow the data fields subject to verification. One comment recommended that

verification be limited to data fields related to the “economic terms” of the trade only,

120 Joint SDR at 7.
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with the Commission identifying which fields are included in the economic terms.'??
Comments also recommended limiting the reported information to information that
would improve the Commission’s market surveillance capabilities and promote price
transparency, while also limiting optional fields and fields that do not apply to the
relevant swaps.'?3 One comment suggested the Commission clarify the duties relating to
static data elements.'>* Other comments also suggested streamlining data fields to only
those necessary for the Commission’s work and to harmonize data fields with foreign
regulators, if possible,'* and clarifying the data fields.!?¢

As described in more detail in the discussion of verification requirements under
final § 45.14(b),'?’ the Commission disagrees with comments suggesting that the
Commission adopt any verification requirement that would allow reporting counterparties
to verify anything less than all swap data fields for all of the reporting counterparty’s
relevant open swaps. All swap data fields are important and are necessary for the
Commission to successfully fulfill its regulatory responsibilities, which extend beyond
performing robust market surveillance and promoting price transparency. The
Commission is adopting verification requirements that require the reporting
counterparties to verify every swap data field for all swap data for every one of a

reporting counterparty’s relevant open swaps, and is adopting the requirements in final §
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49.11(b) that will facilitate this by requiring SDRs to provide a mechanism that allows
the reporting counterparties to verify every data field for all relevant swap data. This
requirement includes all static data elements, as errors are still possible in swap data
maintained by SDRs, even if it is intended to be static. The Commission also notes that
streamlining, clarifying, and harmonizing data fields is one of the express purposes of the
Roadmap rulemakings, and that this work on data fields is accomplished in a separate
Roadmap rulemaking.!'?3

The Commission received several comments suggesting that verification is
unnecessary and that the Commission can instead rely on SDR swap data validation,
standardized and harmonized swap data fields, and/or the swap data error corrections
requirements to improve data quality.!?°

As described in more detail in the discussion of verification requirements under
final § 45.14(b), the Commission disagrees with the suggestions that verification is
unnecessary and that swap data validation, standardized swap data fields, and error
correction would be sufficient to meet the Commission’s data quality goals. While swap
data validation and standardized data fields are valuable tools to prevent certain types of
swap data errors, such as swap data being reported without required data, they do not
address the same errors that swap data verification is intended to address. Swap data
verification, which is designed to inform and trigger the swap data error correction
process, is intended to address plausible but incorrect swap data that would not be

identified by validation because the incorrect data meets the technical standards for the
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standardized fields, such as a swap being reported with a notional value of $1,000,000
instead of the correct $10,000,000. These errors would only be found, and the error
correction requirement triggered, by a party to the swap reviewing the data after it has
been reported and discovering the error(s), such as through the verification process. The
Commission also notes that swap data validation and standardized data fields can only
prevent errors in swap data that have not yet been reported, as opposed to swap data
verification, which will be useful for finding undiscovered errors in swap data for open
swaps that have already been reported.

Through its experience administering the data reporting regulations, the
Commission is also aware of many examples of significant swap data errors that would
not have been prevented by swap data validations, and that, in the absence of an adequate
verification requirement, persisted for long periods of time before being discovered and
corrected. Based on this experience, the Commission determined that swap data
validation, standardized data fields, and the error correction requirements are not
sufficient to meet the Commission’s data quality goals without the addition of swap data
verification. As a result, the Commission is adopting final § 49.11, and the companion
requirements in final § 45.14(b), in order to require a robust and effective verification
process for SDRs and reporting counterparties that the Commission expects will help
ensure significant improvements in swap data quality.

H. § 49.12 — Swap Data Repository Recordkeeping Requirements

Section 49.12 sets forth recordkeeping requirements for SDRs.!3 The

Commission proposed to amend § 49.12 to incorporate the recordkeeping requirements

13017 CFR 49.12. Current § 49.12 sets forth specific recordkeeping requirements and references the public
reporting requirements and recordkeeping requirements for SDRs included in parts 43 and 45.



for SDRs in current § 45.2(f) and (g)!3! into final § 49.12, and to resolve ambiguities and
potential inconsistencies between the regulations.!3? The Commission has determined to
adopt the amendments to §§ 49.12 and 45.2 as proposed, except for a technical change

discussed below.

Current § 49.12(a) requires an SDR to maintain its books and records in
accordance with the recordkeeping requirements of part 45. The Commission proposed to
amend § 49.12(a) to incorporate the provisions of current § 45.2(f) and to clarify that the
requirement in final § 49.12(a) that an SDR keep records applies to records of all
activities relating to the business of the SDR, not just records of swap data reported to the
SDR.'33 Accordingly, as amended, final § 49.12(a) requires an SDR to keep full,
complete, and systematic records, together with all pertinent data and memoranda, of all
activities relating to the business of the SDR, including, but not limited to, all SDR
information and all SDR data that is reported to the SDR. The amendments to § 49.12(a)
do not impose new requirements on an SDR; rather, the amendments incorporate the
currently-applicable requirements of § 45.2(f).

Current § 49.12(b) requires an SDR to maintain swap data (including all historical
positions) throughout the existence of the swap and for five years following the final

termination of the swap, during which time the records must be readily accessible by the

131 17 CFR 45.2(f) and (g).

132 Proposal at 84 FR 21055 (May, 13, 2019). Consolidating these regulations in part 49 will reduce
confusion that may arise from having separate SDR recordkeeping requirements in two different rules.

133 Id. Current § 49.12(a) applies to swap data required to be reported to the SDR, whereas § 45.2(g) applies
to records of all activities relating to the business of the SDR and all swap data reported to the SDR.



SDR, and available to the Commission via real-time electronic access; and in archival
storage from which the data is retrievable by the SDR within three business days.!'3*

The Commission is amending § 49.12(b) by incorporating the requirements of §
45.2(g) into final § 49.12(b). Thus, as amended, final § 49.12(b) will: (i) clarify that the
requirements of the regulation apply to all records required to be kept by an SDR, not just
swap data reported to an SDR,!3> and (ii) incorporate the additional ten-year retention
period set forth in current § 45.2(g)(2).13¢

Final § 49.12(b) sets forth separate recordkeeping requirements for SDR
information in final § 49.12(b)(1) and SDR data reported to the SDR in final §
49.12(b)(2). Section 49.12(b)(1) requires an SDR to maintain all SDR information,
including, but not limited to, all documents, policies, and procedures required to be kept
by the Act and the Commission’s regulations, correspondence, memoranda, papers,
books, notices, accounts, and other such records made or received by the SDR in the
course of its business. An SDR must maintain such information in accordance with § 1.31

of the Commission’s regulations.!3’

134 17 CFR 49.12(b).

135 Proposal at 84 FR 21055 (May 13, 2019). Current § 49.12(b) applies to swap data, whereas § 45.2(g)
applies to all records required to be kept by an SDR.

136 Section 45.2(g)(2) provides that all records required to be kept by an SDR must be kept in archival
storage for ten years after the initial 5-year retention period under § 45.2(g)(1). Current § 49.12(b) only sets
forth the initial 5-year retention period.

137 Section 1.31 of the Commission’s regulations is the Commission’s general recordkeeping provision,
which requires, among other things, that any regulatory records that do not pertain to specific transactions
and are not retained oral communications be kept for no less than five years from their creation date. See 17
CFR 1.31(b)(3). As noted in the Proposal, current § 49.12(b) and § 45.2 use the existence of the swap as the
basis for the record retention timeframes specified therein, but this offers no guidance on how long to keep
arecord of SDR information, such as SDR policies and procedures. See Proposal at 21056. Therefore, the
Commission is clarify in § 49.12(b)(1) that the record retention period for such records is the generally
applicable retention period under § 1.31 of the Commission’s regulations.



As amended, final § 49.12(b)(2) requires an SDR to maintain all SDR data and
timestamps reported to or created by the SDR, and all messages related to such reporting,
throughout the existence of the swap that is the subject of the SDR data and for five years
following final termination of the swap, during which time the records must be readily
accessible by the SDR and available to the Commission via real-time electronic access,
and for a period of at least ten additional years in archival storage from which such
records are retrievable by the SDR within three business days.!38

The amendments to § 49.12(b) are also intended to help harmonize the
Commission’s regulations with the SEC’s regulations.!3® The SDR information listed in
final § 49.12(b)(1) largely matches the SEC’s requirement for SBSDR recordkeeping!'40
and the retention provisions of § 1.31 largely match the requirement for SBSDRs.!4! Any

SDR that also registers with the SEC as an SBSDR will have to comply with both final §

138 The retention period under § 49.12(b)(2) is the current requirement for SDR records retention under §
45.2(g).

139 The concept of separate recordkeeping requirements for information similar to SDR information and for
SDR data reported to an SDR has already been adopted by the SEC in its regulations governing SBSDRs.
See 17 CFR 240.13n-7(b) (listing recordkeeping requirements for SBSDRs); 17 CFR 240.13n-7(d)
(excluding “transaction data and positions” from the recordkeeping requirements and instead referring to 17
CFR 240.13n-5 for such recordkeeping).

140 See 17 CFR 240.13n-7(b)(1). This rule provides that every security-based swap data repository shall
keep and preserve at least one copy of all documents, including all documents and policies and procedures
required by the Securities Exchange Act and the rules and regulations thereunder, correspondence,
memoranda, papers, books, notices, accounts, and other such records as shall be made or received by it in
the course of its business as such.

141 Compare 17 CFR 1.31(b)(3) (providing that a records entity shall keep each regulatory record for a
period of not less than five years from the date on which the record was created) and 17 CFR 1.31(b)(4)
(providing that a records entity shall keep regulatory records exclusively created and maintained on paper
readily accessible for no less than two years, and shall keep electronic regulatory records readily accessible
for the duration of the required record keeping period) with 17 CFR 240.13n-7(b)(2) (providing that every
SBSDR shall keep all such documents for a period of not less than five years, the first two years in a place
that is immediately available to representative of the Securities and Exchange Commission for inspection
and examination).



49.12 and § 240.13n-7, and therefore consistency between the recordkeeping provisions
is particularly beneficial to such SDRs.

The Commission again notes that the amendments to § 49.12(b) do not change the
requirements for SDRs; they merely consolidate existing requirements set forth in current
§ 45.2(f) and (g) into final § 49.12.142

The Commission is amending existing § 49.12(c) and renumbering it as
§ 49.12(d).'* In place of existing § 49.12(c), final § 49.12(c) requires an SDR to create
and maintain records of SDR validation errors and SDR data reporting errors and
omissions. Final § 49.12(c)(1) requires an SDR to create and maintain an accurate record
of all reported SDR data that fails to satisfy the SDR’s data validation procedures. The
records must include, but are not be limited to, records of all of the SDR data reported to
the SDR that failed to satisfy the SDR data validation procedures, all SDR validation
errors, and all related messages and timestamps.

Final § 49.12(c)(2) requires an SDR to create and maintain an accurate record of
all SDR data errors and omissions reported to the SDR and all corrections disseminated

by the SDR pursuant to parts 43, 45, 46, and 49 of the Commission’s regulations. Section

142 See 17 CFR 45.2(f) and (g). Though the term “swap data” is defined in § 49.2(a) to mean the specific
data elements and information set forth in 17 CFR part 45, the Commission notes that the term “swap data”
is not currently defined in part 45. Current § 45.2(f) requires the SDR to keep full, complete, and
systematic records, together with all pertinent data and memoranda, of all activities related to the business
of the swap data repository and all swap data reported to the swap data repository, as prescribed by the
Commission. This expansive requirement for all pertinent data and memoranda for all activities related to
the business of the swap data repository and all swap data reported to the swap data repository reflects that
§ 45.2(f) requires an SDR to keep records of data from activities beyond reporting pursuant to part 45,
including, for example, all of the required swap transaction and pricing data reporting pursuant to part 43.
The “full, complete, and systematic records” that must be kept for “all activities related to the business” of
the SDR also include all messages related to the reported data, including all messages sent from the SDR
and to the SDR. This recordkeeping obligation on SDRs is analogous to recordkeeping obligations on
DCMs, SEFs, and DCOs. See 17 CFR 38.950, 37.1001, and 39.20(a).

143 As discussed below, as part of the amendments to § 49.12, the Commission is removing current §
49.12(d).



49.12(c)(2) also requires SDRs to make the records available to the Commission on
request.

The Commission believes SDRs already receive the data validation information
specified in final § 49.12(c) via regular interaction with SEFs, DCMs, and reporting
counterparties. The Commission emphasizes that such data must be maintained in order
to allow for assessments of reporting compliance, including the initial reporting and the
correction of the SDR data.

The Commission notes that while final § 49.12(c) specifies recordkeeping
requirements for SDR data validation errors and SDR data reporting errors, these
requirements do not in any way limit the applicability of the recordkeeping requirements
in final § 49.12 to these records. Thus, since the records specified in final § 49.12(c) are
comprised of, or relate to, SDR data reported to an SDR, all records created and
maintained by an SDR pursuant to final § 49.12(c) are subject to the requirements of final
§ 49.12(b)(2).

Existing § 49.12(d) requires an SDR to comply with the real time public reporting
and recordkeeping requirements of existing § 49.15 and part 43. The Commission
believes that existing § 49.12(d)!'** is redundant because its requirements that an SDR
comply with the real time public reporting and recordkeeping requirements set forth in §
49.15 and part 43 are also required by final § 49.12(b)(2) and § 49.15, as well as part 43.

Accordingly, the Commission is moving the text of existing § 49.12(c) to final

§ 49.12(d) and amending the regulation to provide that (i) all records required to be kept

144 See 17 CFR 49.12(d) (providing that a registered swap data repository shall comply with the real time
public reporting and recordkeeping requirements prescribed in § 49.15 and in 17 CFR part 43).



pursuant to part 49 must be open to inspection upon request by any representative of the
Commission or any representative of the U.S. Department of Justice; and (ii) an SDR
must produce any record required to be kept, created, or maintained by the SDR in
accordance with § 1.31 of the Commission’s regulations.

Finally, the Commission proposed a technical change to move the existing
requirements of § 49.12(e) to proposed § 49.13.14 However, as discussed below, the
Commission is not adopting the proposed amendments to § 49.13 at this time. Therefore,
the Commission is not moving existing § 49.12(e) to § 49.13.

The Commission requested comment on all aspects of proposed § 49.12.146

One comment supported consolidating the SDR recordkeeping requirements in
part 45 into part 49.'47 Another comment stated that the requirement in proposed §
49.12(b)(2) for an additional ten-year retention period following a five-year period after
termination of a swap is excessive.'*® This comment recommended that the Commission
replace the proposed requirements for record retention in proposed § 49.12 with a seven-
year retention period following final termination of the swap, during which time the

records would be readily accessible by the SDR and available to the Commission. !4’

145 Current § 49.12(e) requires an SDR to establish policies and procedures to calculate positions for
position limits and for any other purpose as required by the Commission.

146 The Commission also invited specific comment on the archival storage requirements of current §
45.2(g)(2) and proposed § 49.12(b)(2). See Proposal at 21057.

147 1SDA/SIFMA at 43.
148 Joint SDR at 11.

199 Id. Joint SDR also stated the Commission “should harmonize the SDR retention periods with that of
Europe and other Commission regulated entities such as [DCMs, DCOs and SEFs],” and that a 7-year
retention period “gets closer to a harmonized global standard.” /d.



The Commission has determined to adopt the amendments to §§ 49.12 and 45.2
as proposed, except the Commission is not adopting the technical change of moving §
49.12(e) to § 49.13, as discussed below in Section IL.I.

With regard to record retention period comments, the Commission notes that
retention period in final § 49.12(b)(2) is the current retention period applicable to SDRs,
not a new requirement, and that SDRs currently have this unique ten-year retention
period because they are the source of all SDR data for the public and the CFTC. Further,
the Commission believes the existing 10-year retention period has functioned well and
did not propose to amend the retention period. Accordingly, the Commission declines to
shorten the retention period.

A § 49.13 — Monitoring, Screening, and Analyzing Data

Existing § 49.13 implements CEA section 21(c)(5), which requires SDRs to, at
the direction of the Commission, establish automated systems for monitoring, screening,
and analyzing swap data, including compliance and frequency of end-user clearing
exemption claims by individuals and affiliated entities.!>° Existing § 49.13 requires SDRs
to: (1) monitor, screen, and analyze all swap data in their possession as the Commission
may require, including for the purpose of any standing swap surveillance objectives that
the Commission may establish as well as ad hoc requests; and (ii) develop systems and
maintain sufficient resources as necessary to execute any monitoring, screening, or

analyzing functions assigned by the Commission.!>!

15070.S.C. 24a(c)(5).
51 See generally 17 CFR 49.13.



The Commission proposed to amend § 49.13 to provide more detail on the
monitoring, screening, and analyzing tasks that an SDR may be required to perform as
directed by the Commission. The Commission also proposed to amend § 49.13 to make
clear that the requirements of proposed § 49.13 apply to SDR data reported to the SDR
pursuant to parts 43, 45, and 46. The Commission received a number of comments on the
proposed rule, both supporting and recommending against its adoption.!>?

The Commission has determined not to make any amendments to § 49.13 at this
time. The Commission believes it may benefit from further consideration and experience
with swap data following the implementation of the requirements of part 49, as amended
in this final rule, as well as the implementation of the significantly amended rules in part
45 that the Commission is adopting as final along with this final rule. The Commission
may consider the proposed amendments to § 49.13 in a future rulemaking.

As part of the Proposal, the Commission also proposed a technical change that
would move existing § 49.15(¢c) to § 49.13.133 The Commission also proposed to move
the requirements of existing § 49.12(e) to § 49.13. While moving existing §§ 49.15(c)

and 49.12(e) to § 49.13 is not a substantive amendment, the Commission has determined

132 JATP generally supported the proposed rule. IATP at 7. IATP further provided recommendations and
support for adopting specific requirements for SDRs, such as a requirement to produce a report regarding
“mortgage swaps risks of reporting counterparties” that would be relevant to assessing climate-related
financial risks, and to calculate positions for market participants. /d. at 8-9. ISDA/SIFMA recommended
adopting a requirement that SDRs produce rejection statistics reports. ISDA/SIFMA at 45. Joint SDR
generally supported adopting rules that provide more detail about the tasks that the Commission may
require an SDR to perform. Joint SDR at 12. However, Joint SDR recommended against adopting the
proposed rule, stating that the requirements in the proposed rule exceed those authorized by the Act, would
impermissibly require the SDRs to perform regulatory functions, and that it would be impracticable for the
SDRs to fulfill the proposed requirements for lack of sufficient data. Joint SDR at 12-15.

153 Existing § 49.15(c) provides that an SDR must notify the Commission of any swap transaction for which
the real-time swap data was not received by the SDR in accordance with 17 CFR part 43. In addition to
moving existing § 49.15(c) to § 49.13, the Commission proposed to amend the regulation to similarly
require an SDR to notify the Commission with regard to data not received by the SDR pursuant to parts 45
and 46.



that it would be more efficient to defer these proposed amendments along with the other
proposed changes to existing § 49.13, and is therefore not adopting these amendments as
part of this final rulemaking. Thus, the current text of § 49.13will remain in effect after
this rulemaking.

J. § 49.15 — Real-Time Public Reporting by Swap Data Repositories

The Commission proposed to amend existing§ 49.15 to conform the regulation to
the proposed amended definitions in § 49.2. As discussed above, the Commission also
proposed to move existing § 49.15(c) to proposed § 49.13(c). Additionally, the
Commission proposed to amend existing § 49.15(a) and § 49.15(b) to remove the term
“swap data,” which is defined in § 49.2 as part 45 data, and replace it with text clarifying
that § 49.15 pertains to swap transaction and pricing data submitted to an SDR pursuant
to part 43. These non-substantive amendments do not affect the existing requirements of
§ 49.15.

The Commission did not receive any comments on the proposed amendments to §
49.15(b) and is adopting the amendments as proposed, with the exception of the proposed
movement of existing § 49.15(¢c) to proposed § 49.13(c).

K. § 49.16 — Privacy and Confidentiality Requirements of Swap Data Repositories

The Commission proposed to amend existing § 49.16 to conform the regulation to
the proposed amendments to the definitions in § 49.2.154 Specifically, the Commission
proposed to amend § 49.16(a)(1) to clarify that the policy and procedure requirements of
§ 49.16 apply to SDR information and to any SDR data that is not swap transaction and

pricing data disseminated under part 43.155 The requirements include that an SDR have

154 See section II.A above.



policies and procedures to protect the privacy and confidentiality of any and all SDR
information and all SDR data (except for swap transaction and pricing data disseminated
under part 43) that the SDR shares with affiliates and non-affiliated third parties. The
proposed amendments also conform the text of § 49.16 with the removal of the term
“reporting entity” and the amended definitions of “SDR data” and “swap data” in final §
49.2. The amendments are non-substantive and do not affect the existing requirements or
applicability of § 49.16.

The Commission did not receive any comments on the proposed conforming
amendments to § 49.16 and is adopting the amendments as proposed.
L. §49.17 — Access to SDR Data

Section 49.17 sets forth the requirements and conditions for an SDR to provide
access to SDR data to the Commission, foreign and domestic regulators, and swap
counterparties, among others.!*® The Commission proposed to amend § 49.17 to clarify
some of the requirements in the regulation with respect to the Commission’s access to
SDR data. One commenter recommended revisions to the proposed amendments to §
49.17, as discussed below. The Commission has determined to adopt the amendments to
§ 49.17 as proposed.

As discussed in the Proposal, the Commission believes the amendments to the
definition of “direct electronic access” in final § 49.17(b)(3) will provide additional
flexibility to implement methods for data transfers from SDRs to the Commission, and

may facilitate the use of advancing technology and more efficient means of direct

155 Proposal at 21059.
156 See generally 17 CFR 49.17.



electronic access for the Commission. The amendments also make clear that the
Commission may decide to accept other methods of access, as long as the method is able
to efficiently provide the Commission with real-time access to SDR data and scheduled
SDR data transfers to the Commission.
1. Amendments to § 49.17(b) — Definition of Direct Electronic Access

Existing § 49.17(c)(1) requires an SDR to provide “direct electronic access,” a
term defined in existing § 49.17(b)(3),'7 to the Commission or the Commission’s
designee, including another registered entity, in order for the Commission to carry out its
legal and statutory responsibilities under the Act.!>® The Commission is amending the
definition of “direct electronic access” in final § 49.17(b)(3) to mean an electronic
system, platform, framework, or other technology that provides internet-based or other
form of access to real-time SDR data that is acceptable to the Commission and also
provides scheduled data transfers to Commission electronic systems. The amended
definition expands the potential means by which an SDR may provide direct electronic
access to include “other technology” and “other forms of access.”’>® The amendments are
intended to provide greater flexibility to SDRs and the Commission by making clear that
the Commission may accept other technology or other forms of access that are not
internet-based, as long as the access to SDR data is real-time and provides for scheduled
SDR data transfers to the Commission. The Commission believes innovation and

advances in technology may provide alternative, more-efficient means for data transfer,

157 17 CFR 49.17(b)(3).
158 17 CFR 49.17(c)(1).

159 Current § 49.17(b)(3) defines direct electronic access as an electronic system, platform or framework
that provides Internet or Web-based access to real-time swap transaction data and also provides scheduled
data transfers to Commission electronic systems.



and the amended regulation is intended to facilitate the use of such technology by SDRs
and the Commission.

The revised definition of direct electronic access also adds a condition that the
technology or form of access be “acceptable to the Commission” in order to clarify that
any form of direct electronic access, including any new technology, must be approved by
the Commission. As discussed below, the Commission anticipates working with SDRs to
determine acceptable forms of direct electronic access, consistent with the Commission’s
current practice of coordinating and collaborating with SDRs to facilitate transfers of, and
real-time access to, SDR data.

Finally, the amended definition of “direct electronic access” replaces the phrase
“real-time swap transaction data”!%° with “real-time SDR data,” to eliminate confusion
and maintain consistency with the use of the term “SDR data” in other amended
provisions in part 49.1! This non-substantive amendment is not intended to change the
existing requirements or current SDR practice for providing the Commission with direct
electronic access to SDR data.

2. Amendments to § 49.17(c) — Commission Access
The Commission is amending § 49.17(c) to incorporate the requirements of

current § 45.13(a),'®? which relates to the requirements for an SDR to maintain and

160 17 CFR 49.17(b)(3).

161 The Commission notes that the phrase “real-time” is often used to reference swap transaction and
pricing data that is publicly reported pursuant to part 43. In this instance, the term refers to direct electronic
access requiring that SDR data be available in real time to the entity granted direct electronic access (i.e.,
the Commission or its designee).

162 While the amendments consolidate the requirements for Commission access to SDR data, the
Commission did not propose to modify current § 45.13(a) in the Proposal. See Proposal at 21060, n. 132.
The Commission subsequently proposed amendments to current § 45.13(a) that are consistent with final §
49.17(c) in a separate notice of proposed rulemaking related to the Roadmap. See 85 FR at 21633.



transmit data to the Commission, and to make additional clarifications in the regulation.
The Commission is also making non-substantive edits to final § 49.17 to conform terms
used in the section with the rest of the Commission’s regulations (e.g., replacing “swap
data and SDR Information” with “SDR data and SDR Information”). The amendments
are intended to consolidate other related requirements into final § 49.17(c) and to
improve the regulation’s clarity and consistency with other Commission regulations.
Final § 49.17(c) adds introductory text that requires an SDR to provide the
Commission with access to all SDR data maintained by the SDR.!63 Final § 49.17(c)(1)
retains the requirements of current § 49.17(c)(1) and adds a provision to incorporate the
requirements of current § 45.13(a), with modifications.'®* Specifically, final § 49.17(c)(1)
requires an SDR to maintain all SDR data reported to the SDR in a format acceptable to
the Commission, and to transmit all SDR data requested by the Commission to the
Commission as instructed by the Commission. Section 49.17(c)(1) also includes a new
provision not found in current § 45.13(a), stating that the Commission’s instructions may
include, but are not limited to, the method, timing, and frequency of transmission, as well
as the format and scope of the SDR data to be transmitted. Final § 49.17(c)(1) also
revises the requirement in existing § 45.13(a) that an SDR maintain and transmit “swap

data” to “SDR data,” to make clear that an SDR must maintain all SDR data reported to

163 See 17 CFR 49.17(c)(1) (providing that a registered swap data repository shall provide direct electronic
access to the Commission or the Commission’s designee, including another registered entity, in order for
the Commission to carry out its legal and statutory responsibilities under the Act and related regulations).

164 Section 45.13(a) provides that an SDR shall maintain all swap data reported to it in a format acceptable
to the Commission, and shall transmit all swap data requested by the Commission to the Commission in an
electronic file in a format acceptable to the Commission.



the SDR in a format acceptable to the Commission and transmit all SDR data requested
by the Commission.!'%
3. § 49.17(f)(2) — Technical Correction

The Commission is amending existing § 49.17 to replace an incorrect reference to
“§ 37.12(b)(7)” at the end of paragraph ()(2) with the correct reference to “§
39.12(b)(7).”'% The Commission is also making non-substantive amendments to conform
the terminology in final § 49.17(f)(2) with the terms listed in final § 49.2.

4. Delegation of Authority — § 49.17(1)

The Commission is moving the delegation of authority provision in existing §
49.17(1)'%7 to final § 49.31(a)(7). Existing § 49.17(i) delegates to the Director of DMO
the authority reserved to the Commission in existing § 49.17. This includes the authority
to instruct an SDR on how to transmit SDR data to the Commission. As discussed below,
the Commission proposed to consolidate the delegation of authority provisions in part 49
in final new § 49.31. This amendment is not a substantive change, as all functions
delegated to the Director of DMO under existing § 49.17(i) will continue to be delegated
under final § 49.31.

5. Comments

The Commission requested comment on all aspects of proposed § 49.17. The
Commission also requested specific comment on a whether there is a need to further
clarify any of the requirements of proposed § 49.17 and whether there are any aspects of

existing or proposed § 49.17 that would inhibit or prevent the development of new

165 The Commission believes this revision is consistent with current SDR practice.
166 There is no § 37.12(b)(7) in the Commission’s regulations. See 17 CFR 37.12(b).
16717 CFR 49.17(1).



technological approaches to SDR operations or the provision of SDR data to the
Commission. '8

The Commission received one comment on the proposed rule. The comment
agreed with the Commission that flexibility as to future technological advancements and
innovations is an important consideration in an SDR’s provision of direct electronic
access to the Commission.!®” This comment also, however, recommended a number of
textual revisions to proposed § 49.17 that would condition or limit the Commission’s
authority and discretion in making determinations regarding an SDR’s maintenance and
transfer of data pursuant to the regulation.!”?

Specifically, the comment asserted that the amended definition of direct electronic
access in proposed § 49.17(b)(3) is too broad because the term “SDR data” includes data
reported pursuant to part 46 of this chapter, and the Commission should not have a time-
sensitive need for such data.!”! The comment also recommended revising the text of the
proposed definition to subject the Commission’s determinations regarding methods of
transmission to a reasonableness standard and require the Commission to work with
SDRs in making such determinations.!”?

In addition, the comment recommended the Commission remove the phrase “in a

format acceptable to the Commission” from the second sentence of proposed §

168 Proposal at 21061.
169 DDR at 4.
170 14

171 Id. (stating the Commission should replace the term “SDR data” which “swap data and swap transaction
and pricing information”).

172 [d. (recommending the Commission replace the phrase “that is acceptable to the Commission” with “that
has been agreed to by the Commission, in its reasonable discretion, following consultation with the SDR”).



49.17(c)(1), asserting that the phrase deprives the SDRs of the flexibility and discretion
needed with respect to the storage and maintenance of data without a clear regulatory
purpose.!”® Similarly, the comment recommended amending the text of the second
sentence of proposed § 49.17(c)(1) to provide “reasonable limitations™ on the
Commission’s discretion to instruct an SDR on the transmission of SDR data to the
Commission.”!74
6. Final Rule

The Commission has determined to adopt the amendments to 49.17 as proposed.

With regard to the comment that the definition of direct electronic access is too
broad and provides the Commission with too much discretion, the Commission believes
the amendments to the definition are appropriately tailored to help ensure that the
Commission’s direct electronic access, and the data provided through this access, serves
the Commission needs to meet its regulatory obligations, and ensures that an SDR does
not change the means of direct electronic access in a manner that impairs the
Commission’s regulatory functions. The Commission intends to be flexible, when
possible, in regards to the methods and forms of direct electronic access an SDR may
utilize, especially in the context of technological advancement, and believes that the
definition ensures an appropriate level of discretion as to whether a method of direct
electronic access is acceptable.

The Commission believes final § 49.17(b)(3) will not hinder or prevent an SDR

from incorporating new technology for collecting or maintaining SDR data, as long as the

173 Id

174 DDR at 4 (stating that the Commission should add the phrase “as soon as practicable, given the nature of
the instructions and the SDR’s circumstances” at the end of the second sentence of proposed § 49.17(c)(1)).



SDR data is collected by the SDR and provided to the Commission as required. The
Commission does, however, expect an SDR to provide SEFs, DCMs, and reporting
counterparties with commonly-used methods for reporting SDR data and to not force
SEFs, DCMs, and reporting counterparties to unnecessarily expend resources on
technology upgrades by unreasonably limiting available reporting methods. The
Commission also expects SDRs to be particularly accommodating of non-SD/MSP/DCO
reporting counterparties that may have limited resources to devote to technology changes.
Similarly, final § 49.17(c)(1) is intended to provide clarity and certainty to SDRs
regarding their responsibilities and the Commission’s authority with respect to how an
SDR maintains and transmits data to the Commission.!”> The Commission believes it is
critical that it has the ability to instruct SDRs regarding all aspects of SDR data transfers
to the Commission, including, but not necessarily limited to, method of transmission
(e.g., electronic or non-electronic transmission and file types used for transmission), the
timing of data transmission, the frequency of data transmission, the formatting of the data
to be transmitted (e.g., data feeds or batch transmission), and the actual SDR data to be
transmitted. As noted above, innovation and advances in technology may provide
alternative and more efficient means for data transfer, so this flexibility may facilitate the

use of such technology by SDRs and the Commission. Also, the format, frequency, and

175 While these revisions may appear to broaden the scope of the Commission’s ability to define the terms
of data transfer to the Commission, existing § 45.13 provides the Commission broad discretion in
instructing SDRs on how to send data to the Commission to enable the Commission to perform its
regulatory functions, increase market transparency, and mitigate systemic risk. See Swap Data
Recordkeeping and Reporting Requirements 77 FR 2136, 2169 (Jan. 13, 2012) (requiring an SDR to
maintain all swap data reported to it in a format acceptable to the Commission, and to transmit all swap
data requested by the Commission to the Commission in an electronic file in a format acceptable to the
Commission); see also Part 49 Adopting Release at 54552 (stating that the Commission does not believe
that SDRs should have the discretion or ability to determine the appropriate data sets that should be
provided to the Commission).



related matters may well depend on the circumstances of a particular context, so an
inflexible rule would not be appropriate.

With regard to the comments’ suggested revisions, the Commission believes the
revisions would unduly constrain the Commission’s authority. The Commission notes
that it currently works with SDRs to facilitate data transfers and implement technology
changes.!”® The Commission fully expects to continue to collaborate with SDRs to ensure
any Commission instructions or changes requested pursuant its authority in § 49.17(c)(1)
are practical and reasonable, and provide SDRs with the requisite time for
implementation. To do otherwise would be counterproductive and harmful to the
Commission’s ability to fulfill its regulatory functions. The Commission believes the
coordination and collaboration between the Commission and SDRs is, and will be,
supported and enhanced by clarity regarding the Commission’s authority in this area.
This, in turn, will encourage SDRs and the Commission to work together to devise the
most efficient and effective ways for data transfer to the Commission, while ensuring that
the Commission has the data it needs to perform its regulatory functions.

M. § 49.18 — Confidentiality Arrangement

The Commission proposed to amend existing § 49.18!77 to move the delegation of
authority provision in § 49.18(e) to proposed § 49.31(a)(8).!7® Existing § 49.18(¢)
delegates to the Director of DMO all functions reserved to the Commission in § 49.18,

including the authority to specify the form of confidentiality arrangements required prior

176 Current SDR practice also reflects the Commission’s wide discretion in instructing SDRs in how to send
data to the Commission, as the SDRs currently send large amounts of data to the Commission on a regular
basis in various formats, based on instructions provided by the Commission.

17717 CFR 49.18.
178 Proposal at 84 FR 21061 (May 13, 2019).



to disclosure of swap data by an SDR to an appropriate domestic or foreign regulator, and
the authority to limit, suspend, or revoke such appropriate domestic or foreign regulator’s
access to swap data held by an SDR.

This non-substantive amendment does not change the functions delegated by the
Commission and, as discussed further below, is intended to enable the Commission to
locate most delegations of authority in proposed § 49.31. The Commission did not
receive any comments on the proposed amendments to § 49.18 and is adopting
amendments as proposed.

N. § 49.20 — Governance Arrangements (Core Principle 2)

The Commission proposed to amend § 49.20'”° to conform the regulation to the
amended definitions and related numbering changes in final § 49.2. Specifically, final §
49.20 amends the citations to § 49.2(a)(14) in § 49.20(b)(2)(v) and to § 49.2(a)(1) in §
49.20(c)(1)(i1)(B) to citations to § 49.2(a). The proposed amendments also conform the
provisions of § 49.20(b)(2)(vii) to reflect the amendments in final § 49.2 to the
definitions of “SDR data,” “SDR information,” “registered swap data repository,” and
“reporting entity.”!8" These non-substantive amendments to final § 49.20 do not affect the
existing requirements of the regulation.

The Commission did not receive any comments on the proposed amendments to §
49.20 and is adopting the amendments as proposed.

0. § 49.22 — Chief Compliance Officer

17917 CFR 49.20.
180 74



Existing § 49.22 sets forth an SDR’s requirements with respect to its chief
compliance officer (“CCO”).'8! The Commission proposed to amend § 49.22 to clarify an
SDR’s obligations, remove unnecessary requirements, and make technical corrections
and non-substantive changes. The Commission received a number of comments on the
proposed amendments to § 49.22, including on the proposed amendments to existing §
49.22(d)(2) with respect to a CCO’s obligation to resolve conflicts of interest.!8?

The Commission has determined not to address the proposed amendments in this
final rulemaking, with the exception of a number of technical changes to conform § 49.22
to other regulations amended in this final rulemaking.!®3 The Commission notes that a
number of the proposed amendments to § 49.22, including provisions that were the
subject of public comment, mirror the Commission’s proposed amendments to the CCO
requirements for SEFs under § 37.1501,!3* which have not been adopted to date. The
Commission believes it may be appropriate to address the proposed amendments to the
CCO requirements for SDRs and for SEFs concurrently, in order to maintain consistency
in the CCO requirements for different registered entities, to the extent appropriate. The
Commission may do so in a future rulemaking.

P. § 49.24 — System Safeguards

181 17 CFR 49.22.

182 See, e.g., IATP at 9-10 (asserting that the proposed amendments that limit a CCO’s obligation to resolve
conflicts are not consistent with statutory requirements).

183 As discussed above, the conforming changes include the removal of the reference in § 49.22(f)(2) to the
annual filing of a Form SDR, which is not required under final § 49.3(a)(5). The Commission is also
making a technical correction to final § 49.22(f)(3) to correct a reference to nonexistent § 49.22(e)(67). The
correct reference is to existing § 49.22(e)(6).

184 17 CFR 37.1501. See Swap Execution Facilities and Trade Execution Requirement, 83 FR 61946, 62032
(Nov. 30, 2018).



The Commission proposed to make non-substantive amendments § 49.241%5 to
provide additional detail as to the duties and obligations of an SDR under the regulation
and to make other conforming technical changes.'%¢ Existing § 49.24(d) requires an
SDR’s BC-DR plans, resources, and procedures to enable an SDR to resume operations
and meet its regulatory duties and obligations, and sets forth a non-exhaustive list of
those duties and obligations.'®” The amendments to existing § 49.24 expand the non-
exhaustive list of duties and obligations of an SDR under part 49 that are enumerated in
final § 49.24(d) to include specific reference to §§ 49.10 to 49.21, § 49.23, and §§ 49.25
to 49.27. The Commission emphasizes that the part 49 provisions listed in the amended
regulation are only references intended for clarification, and the amendments to existing
§ 49.24(d) do not change any requirements applicable to an SDR.

The Commission also proposed to make technical amendments to § 49.24(1), to
remove a reference to § 45.2. As described above, the Commission is moving the SDR
recordkeeping requirements contained in current § 45.2(f) and (g) to § 49.12 for
consistency and clarity purposes. This proposed technical change would conform §
49.24(1) to final §§ 45.2 and 49.12, but would not change any of the requirements
applicable to SDRs.

The Commission did not receive any comments on the proposed amendments to §
49.24 and is adopting the amendments as proposed.

0. § 49.25 — Financial Resources

18517 CFR 49.24.
186 Proposal at 21063.
18717 CFR 49.24(d).



As discussed above, the Commission proposed conforming changes to existing §
49.25188 to remove the reference to existing § 49.9 and to core principle obligations
identified in existing § 49.19.1%° Proposed § 49.25(a) would instead refer to SDR
obligations under “this chapter,” to be broadly interpreted as any regulatory or statutory
obligation specified in part 49 of the Commission’s regulations. These technical
amendments do not impact any existing obligations of SDRs.

The Commission also proposed to amend existing § 49.25(f)(3) to change the
deadlines for an SDR to submit the financial resources report under § 49.25.1°0 Existing §
49.25()(3) requires an SDR to submit the report no later than 17 business days after the
end of the SDR’s fiscal quarter, or a later time that the Commission permits upon request.
The proposed amendment to existing § 49.25(f)(3) provides that an SDR must submit its
quarterly financial resources report to the Commission not later than 40 calendar days
after the end of the SDR’s first three fiscal quarters, and not later than 90 calendar days
after the end of the SDR’s fourth fiscal quarter, or such later time as the Commission may
permit in its discretion. The Commission requested comment on all aspects of proposed §
49.25.

One comment supported the extension of the deadline for filings financial reports
under § 49.25, stating that the amendment reduces burdens on SDRs without material

detriment to the CFTC’s oversight.!*!

188 17 CFR 49.25.

139 Proposal at 21063.
190 1d

91 DDR at 5.



The Commission has determined to adopt the proposed amendments to § 49.25,
except for the proposed amendments to 49.25(f)(3),which would align the deadline for an
SDR’s fourth quarter financial resources report with the deadline for an SDR to submit its
annual CCO report under proposed § 49.22()(2). As discussed above, the Commission
has determined not to address the proposed changes to the filing deadline for the annual
compliance report under § 49.22(f)(2) in this final rulemaking, and accordingly, the
Commission is not adopting the related proposed amendment to § 49.25(f)(3).

R. § 49.26 — Disclosure Requirements of Swap Data Repositories

Section 49.26 requires an SDR to furnish SEFs, DCMs, and reporting
counterparties with an SDR disclosure document that sets forth the risks and costs
associated with using the services of the SDR, and contains the information specified in §
49.26(a) through (i).!°> The Commission proposed to add a new § 49.26(j) providing that
an SDR disclosure document must set forth the SDR’s policies and procedures regarding
the reporting of SDR data to the SDR, including the SDR’s data validation procedures,
swap data verification procedures, and procedures for correcting SDR data errors.!*3 The
Commission also proposed to amend existing § 49.26 to conform terms in the regulation
to proposed § 49.2.1% The Commission has determined to adopt the amendments to §
49.26 as proposed.

The addition of final § 49.26(j) is intended to provide information about an SDR’s

operations to market participants in order to assist them in making decisions regarding

192 17 CFR 49.26.
193 Proposal at 21063-64.

194 Id. at 21063. Specifically, the proposed amendments to the introductory paragraph of § 49.26 reflect
updates to the terms “SDR data,” “registered swap data repository,” and “reporting entity.” These non-
substantive amendments do not change the current requirements of § 49.26.



which SDR to use for swaps reporting.'®> Moreover, requiring an SDR to disclose its data
reporting policies and procedures, data validation procedures, swap data verification
procedures, and SDR data correction procedures should reduce the number of data errors
and improve data quality by providing SEFs, DCMs, and reporting counterparties with
the information needed to properly design their reporting systems before any reporting
occurs.'? The Commission notes that the disclosure requirements in § 49.26(j) apply for
all SDR data required to be reported, as applicable.

The Commission requested comment on all aspects of proposed § 49.26. The
Commission also invited specific comment on whether the Commission should require an
SDR to disclose any other information under § 49.26.1%7

Two comments supported the proposed disclosure requirements under §
49.26(j).'%% One of these comments also suggested requiring an SDR to disclose any
revisions to the policies specified in proposed 49.26(j) at a reasonable time before
implementation.!*® Similarly, the other comment suggested that an SDR should be
required to provide any revisions to such policies and procedures promptly to a reporting
counterparty.?

The Commission has determined to adopt the amendments to § 49.26(j) as
proposed. With regard to the suggestions in the comments, the Commission notes that the

requirement to make the specified disclosures in § 49.26 is an ongoing requirement that

195 See id.

196 See id.

97 Id. at 21064.

198 ISDA/SIFMA at 43; CS at 3.
199 ISDA/SIFMA at 43.

200 CS at 3.



applies to an SDR “[b]efore accepting any swap data from [the relevant party] ...”
Accordingly, the Commission believes § 49.26(j), as proposed and adopted, requires an
SDR to update the required disclosures if the SDR revises the policies or procedures
specified in § 49.26(j). Moreover, under part 40, an SDR would be required to file with
the Commission revisions to the policies and procedures required to be disclosed §
49.26(j).2°! Under part 40, such filings are generally required to be made publicly
available.?%?
S. § 49.28 — Operating Hours of Swap Data Repositories

The Commission proposed to add a new § 49.28 to address an SDR’s obligations
with respect to its hours of operation, which are currently set forth in existing § 43.3(f)
and (g).2°3 The Commission proposed to (i) move the provisions in existing § 43.3(f) and
(g) to proposed § 49.28 and (ii) amend the provisions so that the operating hours
requirements also apply with respect to an SDR’s responsibilities under parts 45, 46, and
49.294 The amendments to these requirements reflect the Commission’s belief that SDRs
should operate as continuously as possible while still being afforded the opportunity to

perform necessary testing, maintenance, and upgrades of their systems.

201 See 17 CFR 40.6(a).

202 See, e.g., 17 CFR 40.6(a)(2) (requiring a registered entity that self-certifies a rule or rule amendment
under § 40.6 to post a notice of pending certification with the Commission and a copy of the submission,
concurrent with the filing of a submission with the Commission, on the registered entity's website); See
also 17 CFR 40.8(c) (providing that a registered entity's filing of new rules and rule amendments for
Commission review and approval or pursuant to the self-certification procedures in part 40 shall be treated
as public information unless accompanied by a request for confidential treatment).

203 Proposal at 21064. The Commission believes that is beneficial to SDRs and market participants to move
all SDR operating hours requirements to part 49 from part 43.

204 1d



The Commission has determined to adopt § 49.28 as proposed. The Commission
continues to believe that the continuous operation of SDRs is critical to the proper
functioning of the swaps market and the SDR data reporting process. Moreover, the need
for continuous operation of SDRs is not limited to the receipt and dissemination of swap
transaction and pricing data pursuant to part 43. Rather, an SDR must be able to
continuously perform all of its responsibilities under the Commission’s regulations. To
this end, proposed and final § 49.28 expands the obligations of an SDR to continuously
accept, promptly record, and publicly disseminate all SDR data reported to the SDR.

While the Commission strongly encourages SDRs to adopt redundant systems to
allow public reporting during closing hours, final § 49.28 continues to allow SDRs to
schedule downtime to perform system maintenance. However, the Commission continues
to believe that disruptions to the data reporting process due to closing hours should be as
limited as possible, with advance notice of, or, if not possible, notice promptly after,
closing.

The need for continuous operations of SDRs also mandates that SDRs minimize
and mitigate disruptions caused by necessary downtime or unexpected disruptions, to the
extent reasonably possible. Therefore, final § 49.28 requires an SDR to have the capacity
to receive and hold in queue data reported to it, and to process and disseminate that data
following a resumption in its operations. The Commission emphasizes that it expects
SDRs to be able to accept and hold in queue SDR data that is reported during closing
hours. The inability to accept and hold in queue SDR data should be a rare occurrence
that results from unanticipated emergency situations, and the provisions in final §

49.28(¢c)(2) are intended as a last resort to prevent data loss.



As discussed below, the requirements of final § 49.28 also include many of the
requirements of the SEC’s operating hours regulations governing SBSDRs in order to
increase consistency between the regulations for SDRs and SBSDRs.2%

1. General Requirements — § 49.28(a)

Existing § 43.3(f) requires an SDR to have systems in place to continuously
receive and publicly disseminate swap transaction and pricing data in real-time. Existing
§ 43.3(f) allows an SDR to declare closing hours to perform system maintenance, while
requiring that the SDR must, to the extent reasonably possible, avoid scheduling closing
hours when, in its estimation, the U.S. market and major foreign markets are most
active.?%

These provisions were adopted based on the Commission’s belief that the global
nature of the swaps market necessitates that SDRs be able to publicly disseminate swap
transaction and pricing data at all times and that SDRs should generally be fully
operational 24 hours a day, seven days a week.2

Proposed and final § 49.28(a) require an SDR to have systems in place to

continuously accept and promptly record all SDR data reported to the SDR, and publicly

205 The SEC’s operating hours regulations are contained in 17 CFR 242.904. While current § 43.3(f) allows
SDRs to schedule closing hours while avoiding the times that, in an SDR’s estimation, U.S. markets and
major foreign markets are most active, and requires the SDRs to provide advance notice of closing hours to
market participants and the public, current § 43.3(f) does not make a distinction between regular closing
hours and special closing hours. The distinction is present, however, in operating hours requirements for
SBSDRs, and final § 49.28(a)(1) and (2) largely adopts the SBSDR requirements. These requirements
make clear that an SDR may establish both normal and special closing hours and allow an SDR that also
registers with the SEC as an SBSDR to effectively follow the same operating hours requirements for both
requirements.

206 17 CFR 43.3(f).
207 See Real-Time Public Reporting of Swap Transaction Data, 77 FR 1182, 1204 (Jan. 9, 2012).



disseminate swap transaction and pricing data reported to the SDR as required under part
43,

Final § 49.28(a)(1) allows an SDR to establish normal closing hours to perform
system maintenance during periods when, in the SDR’s reasonable estimation, the SDR
typically receives the least amount of SDR data.??® Under final § 49.28(a)(1), an SDR
must provide reasonable advance notice of its normal closing hours to market participants
and to the public.

Final § 49.28(a)(2) allows an SDR to declare, on an ad hoc basis, special closing
hours to perform system maintenance that cannot wait until normal closing hours. Similar
to final § 49.28(a)(1), final § 49.28(a)(2) requires an SDR to schedule special closing
hours during periods when, in the SDR’s reasonable estimation, the special closing hours
would, to the extent possible given the circumstances prompting the special closing
hours, be least disruptive to the SDR satisfying its SDR data-related responsibilities.
Final § 49.28(a)(2) also requires an SDR to provide reasonable advance notice of the
special closing hours to market participants and the public whenever possible, and, if
advance notice is not reasonably possible, to notify market participants and the public as
soon as is reasonably possible after declaring special closing hours.

2. Part 40 Requirement for Closing Hours — § 49.28(b)
Proposed and final § 49.28(b) require an SDR to comply with the requirements

under part 40 of the Commission’s regulations when adopting or amending normal

208 This reflects a minor change from the existing requirements of § 43.3(f)(2), which provides that an SDR
shall, to the extent reasonably possible, avoid scheduling closing hours when, in its estimation, the U.S.
market and major foreign markets are most active. The Commission believes that final § 49.28(a)(1)
provides a better measure of when an SDR should schedule closing hours.



closing hours and special closing hours.??” This requirement is already applicable to
SDRs pursuant to current § 43.3(f)(3).2'° The Commission anticipates that, due to the
unexpected and emergency nature of special closing hours, rule filings related to special
closing hours will likely qualify for the emergency rule certification provisions of §
40.6(a)(6).2!!

3. Acceptance of SDR Data During Closing Hours — § 49.28(c)

Existing § 43.3(g) addresses an SDR’s obligations regarding swap transaction and
pricing data sent to the SDR for publicly reportable swap transactions during closing
hours. The Commission is moving existing § 43.3(g) to final § 49.28(c), and expanding
the existing requirements for swap transaction and pricing data in current § 43.3(g)?'? to
all SDR data. Proposed and final § 49.28(c) require an SDR to have the capability to
accept and hold in queue any and all SDR data reported to the SDR during normal
closing hours and special closing hours. Final § 49.28(c) is intended to prevent the loss of
any SDR data that is reported to an SDR during closing hours and to facilitate the SDR’s
prompt fulfillment of its data reporting responsibilities, including public dissemination of

swap transaction and pricing data, as applicable, once the SDR reopens from closing

209 The establishment or change to closing hours constitutes a “rule” for the purposes of part 40
requirements. See 17 CFR 40.1, et seq.

210 See 17 CFR 43.3()(3) (providing that a registered swap data repository must comply with the
requirements under 17 CFR part 40 in setting closing hours and must provide advance notice of its closing
hours to market participants and the public).

211 See 17 CFR 40.6(a)(6) (setting forth the requirements for implementing rules or rule amendments in
response to an emergency, as defined under 17 CFR 40.1(h)).

212 See 17 CFR 43.3(g) (providing that during closing hours, a registered swap data repository must have
the capability to receive and hold in queue any data regarding publicly reportable swap transactions
pursuant to part 43).



hours. The requirements in § 49.28(c) mirror the requirements for an SBSDR to receive
and hold in queue information regarding security-based swaps.?!3

Final § 49.28(c)(1) requires an SDR, on reopening from normal or special closing
hours, to promptly process all SDR data received during the closing hours and, pursuant
to part 43, publicly disseminate swap transaction and pricing data reported to the SDR
that was held in queue during the closing hours. Final § 49.28(c)(1) expands the existing
requirements for an SDR to disseminate swap transaction and pricing data pursuant to §
43.3(g)(1)?'* to also include the prompt processing of all other SDR data received and
held in queue during closing hours.?!3

Final § 49.28(c)(2) expands existing requirements for swap transaction and
pricing data that an SDR cannot receive and hold in queue during closing hours in
existing § 43.3(g)(2) to all SDR data and also mirrors the requirements for an SBSDR
that cannot receive and hold in queue information regarding security-based swaps during

closing hours.?'¢ Final § 49.28(c)(2) requires an SDR to immediately issue a notice to all

213 See 17 CFR 242.904(c) (providing that during normal closing hours, and to the extent reasonably
practicable during special closing hours, a registered security-based swap data repository must have the
capability to receive and hold in queue information regarding security-based swaps that has been reported
pursuant to §§ 242.900 through 242.909).

214 See 17 CFR 43.3(g)(1) (providing that upon reopening after closing hours, a registered swap data
repository must promptly and publicly disseminate the swap transaction and pricing data of swaps held in
queue, in accordance with the requirements of part 43).

215 These requirements mirror the SBSDR requirements for disseminating transaction reports after
reopening following closing hours. See 17 CFR 242.904(d) (providing that when a registered security-
based swap data repository re-opens following normal closing hours or special closing hours, it must
disseminate transaction reports of security-based swaps held in queue, in accordance with the requirements
of § 242.902).

216 See 17 CFR 242.904(e) (providing that if a registered security-based swap data repository could not
receive and hold in queue transaction information that was required to be reported pursuant to §§ 242.900
through 242.909, it must immediately upon re-opening send a message to all participants that it has
resumed normal operations. Thereafter, any participant that had an obligation to report information to the
registered security-based swap data repository pursuant to §§ 242.900 through 242.909, but could not do so



SEFs, DCMs, reporting counterparties, and the public in the event that an SDR is unable
to receive or hold in queue any SDR data reported during normal closing hours or special
closing hours. Final § 49.28(c)(2) also requires an SDR to issue a notice to all SEFs,
DCMs, reporting counterparties, and the public that the SDR has resumed normal
operations immediately on reopening.?!’” Lastly, final § 49.28(c)(2) requires a SEF, DCM,
or reporting counterparty that was not able to report SDR data to an SDR because of the
SDR’s inability to receive and hold in queue any SDR data to immediately report the
SDR data to the SDR after the SDR provides notice that it has resumed normal
operations.

Though final § 49.28 expands the existing requirements of § 43.3(f) and (g) to
apply to all SDR data, the Commission believes the regulation will not lead to significant
changes in the operations of an SDR. The Commission understands that, under current
practice, SDRs routinely receive and hold in queue all SDR data submitted during
declared SDR closing hours, regardless of whether that data is being submitted pursuant
to part 43. Additionally, because the requirements of final § 49.28 largely mirror the
requirements for an SBSDR to receive and hold in queue information regarding security-
based swaps, final § 49.28 will not impose additional requirements on an SDR that is also

registered as an SBSDR. Therefore, the Commission believes that expanding the

because of the registered security-based swap data repository’s inability to receive and hold in queue data,
must promptly report the information to the registered security-based swap data repository.).

217 Consistent with the current requirements under part 43, an SDR may issue such notices to its
participants and the public by publicizing the notices that the SDR is unable to receive and hold in queue
any SDR data and that the SDR has resumed normal operations in a conspicuous place on the SDR’s
website. See 77 FR at 1205, n. 208 (Jan. 9, 2012) (allowing SDRs to provide reasonable advance notice of
its closing hours to participants and the public by providing notices directly to its participants or publicizing
its closing hours in a conspicuous place on its website).



operating hours requirements to all SDR data would have little practical impact on
current SDR operations.

The Commission requested comment on all aspects of proposed § 49.28. The
Commission also invited specific comment on whether proposed § 49.28 provides SDRs
sufficient flexibility to conduct necessary maintenance on their systems while facilitating
the availability of SDR data for the Commission and the public.?!®

One comment stated that business flow considerations should be taken into
account in addition to sufficient flexibility for SDRs when considering operating hours.
The comment suggested that proposed § 49.28(a)(1) be revised to employ the phrase
“based on historical volume” in place of “in the reasonable estimation of the [SDR]” to
describe the basis on which an SDR may determine when it typically receives the least
amount of SDR data.?!”

Another comment supported the proposed requirements in § 49.28(a)(2) for
normal closing hours and special closing hours.??° This comment, however, also opposed
the requirement in proposed § 49.28(b) that the adoption or amendment of special closing
hours be subject to part 40 filing requirements. The comment asserted that “for the
foreseeable future SDRs may need to frequently make use of special closing hours to

accommodate changes to their systems” and that requiring an SDR to comply with part

218 Proposal at 21065.
219 ISDA/SIFMA at 42.

220 DDR at 6 (stating that these requirements “recognize the importance of system maintenance to the safe
operation of an SDR’s systems”).



40 in each such instance would “impose an administrative burden that does not provide a
corresponding benefit to impacted parties.”??!

This comment also opposed the requirement in proposed § 49.28(¢)(2) that an
SDR provide notice of its resumption of normal activities following a period of time
during which it was unable to receive and hold in queue any SDR data. The comment
asserted such notice is unnecessary when the downtime was planned and previously
communicated to the SDR’s members and the public.???

In response to the business flow considerations comment, the Commission
believes an SDR is best situated to make a judgement regarding when it receives the least
amount of SDR data. The Commission agrees that historical volume is one factor SDRs
may consider, but other considerations may factor into an SDR’s determination, so long
as the estimation is reasonable.

With regard to the comment on proposed § 49.28(b), the Commission notes that
the regulation, as adopted, does not impose requirements beyond what is already required
under part 40. The Commission also notes that special closing hours are intended for
unforeseeable, emergency situations, not planned system updates and maintenance, as
described in the comment. For planned system updates or maintenance, under the normal
closing hours provisions, an SDR could use a single part 40 filing for all planned updates
or maintenance, to the extent that the SDR knows the schedule for such activities. The

Commission would expect SDRs to plan anticipated system updates or maintenance, and

221 I4. (recommending that, instead of a making a submission under part 40, an SDR should be required to
notify the Commission along with market participants when declaring special closing hours).

222 4. (stating that in these situations, the impacted parties would be prepared for the resumption of normal
operations and, therefore, a notification to that effect is unnecessary).



the related closing hours determinations, well ahead of time and for SDRs to follow the
normal closing hours requirements, and their reasonable discretion on timing of such
closing hours, when performing the system updates or maintenance.

With regard to the comment on proposed § 49.28(c)(2), the Commission believes
that in circumstances where an SDR is unable to receive and hold in queue SDR data,
keeping impacted parties informed and updated as to changes to the SDR’s operations is
critical to limiting potential negative impacts caused by the disruption. The Commission
expects that instances where an SDR is unable to receive and hold in queue SDR will be
the result of emergency situations that prompt special closing hours, as opposed to
planned and scheduled SDR system outages. Such situations do not easily allow for
accurate planning or estimation of when the SDR will resume normal operations. Further,
even for planned outages, the scheduled outage may not finish on schedule, for myriad
reasons, and it would be extremely disruptive for market participants to begin reporting
SDR data to an SDR based on an outdated estimate of when the SDR would resume
normal operations. Accordingly, the Commission believes an SDR should be required to
inform market participants and the public that it has resumed operations following a
period during which it was unable to receive and hold SDR data, regardless of whether
the inability to receive and hold SDR was planned and announced ahead of time.

T. § 49.29 — Information Relating to Swap Data Repository Compliance
The Commission proposed to add a new § 49.29 to require an SDR to provide,

upon the Commission’s request, information necessary for the Commission to perform its



duties or to demonstrate the SDR’s compliance with its obligations under the Act and
Commission regulations.???

Proposed § 49.29(a) would require an SDR, upon request by the Commission, to
file with the Commission information related to its business as an SDR and information
the Commission determines to be necessary or appropriate for the Commission to
perform its duties under the Act and Commission regulations thereunder. The SDR must
provide the requested information in the form and manner and within the time specified
by the Commission in its request.

Proposed § 49.29(b) would require an SDR, upon request by the Commission, to
file with the Commission a written demonstration, containing supporting data,
information, and documents, that it is in compliance with its obligations under the Act
and the Commission’s regulations. SDRs must provide the written demonstration in the
form and manner and within the time specified by the Commission in its request. The
Commission notes that the requests may include, but are not limited to, demonstrating
compliance with the core principles applicable to SDRs under CEA section 21(f) and
with any or all requirements in part 49 of the Commission’s regulations.

The Commission requested comment on all aspects of proposed § 49.29 and
received one comment in response. The comment generally supported proposed §
49.29,224 but also recommended that the Commission revise § 49.29(a) and 49.29(b) to

include the phrase “as soon as practicable, given the nature of the request and the SDR’s

223 Proposal at 21065-66.

224 DDR at 6 (“DDR supports the Commission’s inclusion of a requirement to provide information on an as
needed basis in place of a requirement for SDRs to file an annual Form SDR update in proposed section
49.29.).”



circumstances” in order to recognize that SDRs will need a reasonable amount of time to
comply with a request, and to encourage collaboration with the SDR in determining the
appropriate form, manner and timing associated with the request.??> The comment also
asserted that the proposed language of § 49.29 is vague and lacking detail, which would
hinder an SDR in determining what is required to comply with the proposed regulation.?

The Commission has determined to adopt final § 49.29 as proposed. The
Commission believes that § 49.29, as proposed and adopted, provides the Commission
with the necessary flexibility to obtain information and documentation to determine
whether an SDR is complying with applicable statutory and regulatory requirements, and
to ensure that the Commission is able to fulfill its responsibilities in the oversight of
SDRs. The Commission notes that requests under § 49.29 may be made for any
Commission oversight purpose. For example, the Commission may request that an SDR
provide information relating to its operations or its practices in connection with its
compliance with particular regulatory duties and core principles, other conditions of its
registration, or in connection with the Commission’s general oversight responsibilities
under the Act. Final § 49.29 is also based on similar existing Commission requirements
applicable to SEFs and DCMs, which have successfully assisted the Commission in
obtaining needed information from these registered entities for many years without
difficulty.??’

The Commission also notes that, as discussed above, final § 49.29 facilitates the

removal of the requirement in § 49.3(a)(5) that an SDR file an annual amendment to

225 DDR at 6-7.
26 DDR at 7.
227 See 17 CFR 37.5 and 38.5.



Form SDR, by allowing the Commission to request the relevant information as needed
without requiring an SDR to file a full Form SDR update.

The Commission believes the comment’s proposed revisions would unduly
constrain the Commission’s ability to obtain needed information in a timely manner and
inappropriately restrict the Commission in fulfilling its oversight responsibilities.
However, the Commission emphasizes that it intends to coordinate and collaborate with
SDRs in formulating information requests pursuant to § 49.29 in order to ensure that such
requests are reasonable, based on the facts and circumstances, as is the current practice
between the Commission and the SDRs.

U. § 49.30 — Form and Manner of Reporting and Submitting Information to the
Commission

The Commission proposed to add a new § 49.30 to place in one location the
requirements governing the form and manner in which an SDR must provide information
to the Commission.??® Final § 49.30, as adopted in this final rulemaking, requires SDRs
to provide reports and other information to the Commission in “the form and manner”
requested or directed by the Commission. Other regulations within part 49, such as final §
49.29, require an SDR to provide reports and certain other information to the
Commission in the “form and manner” requested or directed by the Commission. The
Commission has determined to adopt § 49.30 as proposed.

Final § 49.30 sets forth the broad parameters of the “form and manner”
requirement. Under final § 49.30, unless otherwise instructed by the Commission, an

SDR must submit SDR data reports and any other information required to be provided to

228 Proposal at 21066.



the Commission under part 49 within the time specified, using the format, coding
structure, and electronic data transmission procedures approved in writing by the
Commission.

The Commission requested comment on all aspects of proposed § 49.30. The
Commission also invited specific comment on (i) whether the Commission should
provide a single format or coding structure for each SDR to deliver reports and other
information in a consistent manner; (ii) whether existing standards and formats are
sufficient for providing the Commission with requested information; and (ii1) whether the
Commission should require specific electronic data transmission methods and/or
protocols for SDRs to disseminate reports and other information to the Commission.??°

One comment supported mandating messaging formats for transmission from an
SDR to the Commission, but emphasized the Commission should not mandate the format
for reporting from a reporting counterparty to an SDR.>30

Another comment recommended that the Commission revise the text of proposed
§ 49.30 to include the phrase “as soon as practicable, given the nature of the request and
the SDR’s circumstances” after “[u]nless otherwise instructed by the Commission.”?3!
The comment asserted that the suggested revision recognizes an SDR will need a
reasonable amount of time to implement technical changes necessary to comply with the
request and will encourage collaboration between an SDR and Commission in

determining the appropriate form, manner and timing associated with the request.?*?
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Similar to the comment on § 49.29, noted above, the comment also asserted that the
proposed language of § 49.30 is vague and lacking detail as to data transmission
requirements, which may be determined by the Commission at a later time.?33

The Commission has determined to adopt § 49.30 as proposed. The Commission
notes that final § 49.30 does not expand the existing substantive SDR informational
requirements of part 49. Rather, the regulation authorizes the Commission to specify how
information reported to an SDR under other requirements of part 49 should be formatted
and delivered to the Commission.

Under final § 49.30, the format, coding structure, and electronic data transmission
procedures an SDR uses for reports and submissions to the Commission pursuant to part
49 must be approved in writing by the Commission. These written specifications could
include specifications similar to the “guidebooks” and other technical specifications
currently published on the Commission’s website.?3* Specifications may also be more
limited in their application, potentially involving more specific or tailored requirements
applicable to a report or information required by the Commission from a particular SDR.

The Commission believes the comment’s proposed revision may unduly constrain
the Commission’s ability to adjust the process by which it obtains information. However,
the Commission emphasizes that it intends to continue to coordinate and collaborate with

SDRs in formulating information requests and specifications pursuant to § 49.30 in order

233 Id.

234 The Commission’s current published “guidebooks” include those published for reporting required by
parts 15, 16, 17, 18, and 20 of the Commission’s regulations relating to ownership and control reports,
large trader reports, and data reporting. These guidebooks are available on the Commission’s website at
http://www.cftc.gov/Forms/index.htm.



to ensure that such requests are reasonable, based on the facts and circumstances, as is the
current practice for the Commission and the SDRs.
V. § 49.31 — Delegation of Authority to the Director of the Division of Market
Oversight Relating to Certain Part 49 Matters

The Commission proposed to add new § 49.31 to set forth and consolidate
delegations of authority for part 49 of the Commission’s regulations.?*> A number of
current and proposed provisions in part 49 require an SDR to perform various functions
at the Commission’s request or to provide information as prescribed or instructed by the
Commission. The Commission proposed to adopt new § 49.31 by which the Commission
would delegate its authority under most these of the part 49 provisions to the Director of
DMO. The new delegations are intended to enhance the Commission’s ability to respond
to changes in the swaps market and technological developments, to quickly and
efficiently access information and data from SDRs to meet the Commission’s oversight
obligations, and to more efficiently perform the Commission’s regulatory functions.

More specifically, the Commission proposed to delegate its authority under the
current and proposed part 49 regulations, as set forth below, to the Director of DMO, and
to such members of the Commission’s staff acting under his or her direction as he or she
may see fit from time to time.

The Commission did not receive any comments on proposed § 49.31. The
Commission continues to believe the proposed addition of § 49.31 and the proposed new
delegations thereunder will improve the Commission’s ability to respond to

developments in the swaps market, to access information and data from SDRs, and to

235 Proposal at 21066-67.



fulfill the Commission’s oversight obligations. Accordingly, the Commission is adopting
§ 49.31 as proposed.

Final § 49.31(a)(1) delegates to the Director of DMO the Commission’s authority
to request documentation related to an SDR equity interest transfer pursuant to § 49.5.236

Final § 49.31(a)(2) delegates to the Director of DMO the Commission’s authority
to instruct an SDR on transmitting open swaps reports to the Commission pursuant to §
49.9.237

Final § 49.31(a)(3) delegates to the Director of DMO the Commission’s authority
under § 49.10 to modify an SDR’s required acceptance of all SDR data in a particular
asset class for which the SDR accepts data.

Final § 49.31(a)(4) delegates to the Director of DMO the Commission’s authority
under § 49.12 to request records from an SDR.?38

Final § 49.31(a)(5) delegates to the Director of DMO the Commission’s authority
under § 49.13 to require an SDR to monitor, screen, and analyze SDR data.?*°

Final § 49.31(a)(6) delegates to the Director of DMO the Commission’s authority
under § 49.16 to request that an SDR disclose aggregated SDR data in the form and
manner prescribed by the Commission.

Final § 49.31(a)(7) delegates to the Director of DMO the Commission’s authority

with respect to all functions reserved to the Commission under § 49.17.240

236 See section I1.C above.
237 See section ILE above.
238 See section I1.H above.
239 See section IL.I above.

240 This includes the authority to: prescribe the form of direct electronic access that an SDR must make
available to the Commission; prescribe the format by which an SDR must maintain SDR data; request an



Final § 49.31(a)(8) delegates to the Director of DMO the Commission’s authority
under § 49.18 to permit an SDR to accept alternative forms of confidentiality

arrangements and the ability to direct an SDR to limit, suspend, or revoke access to swap

data.?#!

Final § 49.31(a)(9) delegates to the Director of DMO the authority under § 49.22
to grant an SDR an extension to the annual compliance report filing deadline.

Final § 49.31(a)(10) delegates to the Director of DMO the Commission’s
authority under § 49.23 to require an SDR to exercise emergency authority and to request
the documentation underlying an SDR’s decision to exercise its emergency authority.

Final § 49.31(a)(11) delegates to the Director of DMO the Commission’s
authority under § 49.24 to determine an SDR to be a “critical SDR” and to request copies
of BC-DR books and records, assessments, test results, plans, and reports.

Final § 49.31(a)(12) delegates to the Director of DMO the Commission’s
authority under § 49.25, including the authority under § 49.25(b)(2) to deem other
financial resources as acceptable; the authority under § 49.25(c) to review and require
changes to an SDR’s computations of projected operating costs; the authority under §
49.25(f)(1) to request reports of financial resources; and the authority under § 49.25(f)(3)
to extend the deadline by which an SDR must file a quarterly financial report.

Final § 49.31(a)(13) delegates to the Director of DMO the Commission’s
authority under § 49.29 to request information from an SDR, and to require an SDR to

provide a written demonstration of its compliance with the Act and Commission

SDR transmit SDR data to the Commission; and instruct an SDR on the transmission of SDR data to the
Commission. See section II.L above.

241 See section I11.M above.



regulations, including the authority to specify the form, manner and time for the an
SDR’s provision of such information or written demonstration.?4>

Final § 49.31(a)(14) delegates to the Director of DMO the Commission’s
authority under § 49.30 to establish the format, coding structure, and electronic data
transmission procedures for the submission of SDR data reports and any other
information required by the Commission under part 49.243
III. Amendments to Part 45
A. § 45.1 — Definitions

The Commission is adding a definition for the term “open swap” to final § 45.1
that will define the term as an executed swap transaction that has not reached maturity or
expiration, and has not been fully exercised, closed out, or terminated. The definition is
identical to the definition for “open swap” added to final § 49.2 and is intended to create
consistency between defined terms in parts 45 and 49 of the Commission’s regulations.
The term “open swap” is used is both final part 45 and part 49, particularly in regards to
the requirements related to swap data verification, and consistency in the use of the term
across both parts is crucial to ensure swap data verification functions properly. See
section II.A.3 above for a more robust discussion of the definition of “open swap.”
B. § 45.2 — Swap Recordkeeping

As discussed above in Section II.H, as part of the amendments to § 49.12, the

Commission proposed to consolidate the SDR recordkeeping requirements set forth in

242 See section II.T above.

243 See section I1.U above.



current § 45.2(f) and (g) into § 49.12. As discussed above, the Commission has
determined to adopt the consolidation of § 45.2(f) and (g) into § 49.12, as proposed.
C. § 45.14 — Correcting Errors in Swap Data and Verification of Swap Data
Accuracy
1. Background and Summary of the Final Rule

Pursuant to CEA section 2(a)(13)(G), all swaps must be reported to an SDR.>*4
The requirements for reporting swaps to an SDR, including requirements regarding swap
data, are set forth in part 45 of the Commission’s regulations.?* If the information for a
specific data element that is required to be reported is incorrect, or swap data was not
reported as required, the SEF, DCM, DCO, or reporting counterparty that was required to
report has not satisfied its obligations under the Act and the Commission’s regulations.
There is no expiration for the requirement in the CEA and the Commission’s regulations
to report swaps, and therefore, the requirement to report swap data remains in effect until
satisfied. Accordingly, if swap data is not completely and accurately reported, the
obligation to report the swap data remains in effect. The Commission also interprets the
statutory requirement to report swaps to include a requirement to ensure that the reporting
was performed completely and accurately. Further, as discussed in section II.G above,
CEA section 21(¢c)(2) requires SDRs to confirm the accuracy of swap data with both
counterparties. The Commission interprets this provision to require each counterparty to

participate in ensuring the completeness and accuracy of swap data.

2447U.S.C. 2(a)(13)(g).
245 See generally 17 CFR part 45.



Accordingly, in order to ensure the high quality of swap data, the Commission is
adopting the proposed rules, with modifications, to require counterparties to take steps to
ensure the accuracy and completeness of swap data reported to SDRs. In response to
comments, the Commission is modifying final § 45.14 to make the error-correction and
verification processes less burdensome and more flexible than the processes set forth in
proposed § 45.14. To this end, final § 45.14(a)(1), as does current § 45.14, requires each
SEF, DCM, and reporting counterparty to correct errors24® relating to swap data that it
was required to report under part 45. Further, final § 45.14(b) requires reporting
counterparties to verify the accuracy and completeness of the swap data for their open
swaps. Final § 45.14(a)(2) requires each non-reporting counterparty to notify the
reporting counterparty if it discovers an error.

Final § 45.14(a)(1) provides that any SEF, DCM, or reporting counterparty that

by any means?*’ becomes aware of any error relating to swap data that it was required to

246 The Commission notes that current § 45.14 and proposed § 45.14 both use the phrases “errors and
omissions” and “errors or omissions” in the correction requirements. See generally 17 CFR 45.14 and
Proposal at 21098-99. The Commission is not including the word “omission” in final § 45.14 for simplicity
purposes, but the Commission emphasizes that all omissions of required swap data, whether the omissions
are the failure to report individual data elements for a swap or the failure to report all swap data for a swap,
are errors that must be corrected under final § 45.14, just as the omissions must be corrected under current
§ 45.14. The Commission makes clear in final § 45.14(c), discussed below, that all omissions of required
swap data are errors under final § 45.14.

247 The Commission notes that, as explained in the Proposal, “by any means” includes absolutely any
means that alerts a SEF, DCM, or reporting counterparty to an error in the relevant swap data. Awareness
or discovery of errors to be corrected would include, but would not be limited to, errors present in the swap
data during the verification process specified in final § 45.14(b). This would include swap data for any
open swaps that should be present in the swap data accessible through the applicable SDR verification
mechanism that are omitted, or swap data for swaps that are no longer open that is still accessible through
the verification mechanism, in addition to any other errors in the swap data accessible through the
verification mechanism. The requirement would also include, but is not limited to, a SEF, DCM, or
reporting counterparty being informed of errors by an outside source, such as a non-reporting counterparty
under final § 45.14(a)(2), a SEF or DCM, or the Commission; errors discovered by a SEF, DCM, or
reporting counterparty during a review of its own records or a voluntary review of swap data maintained by
the SDR, including the discovery of any over-reporting or under-reporting of swap data; and the discovery
of errors during the investigation of a separate issue. The Commission also expects that a SEF, DCM, or
reporting counterparty that repeatedly discovers errors, especially repeated errors that follow a pattern, such



report under part 45 must correct the error. This correction requirement includes swap
data for a swap that has terminated, matured, or otherwise is no longer considered to be
an open swap. As noted, there is no expiration on the requirement to report swaps, and
the requirement includes all swaps regardless of the state of the swap.

However, final § 45.14(a)(3) provides that the error correction requirement in
final § 45.14(a)(1) does not apply to swaps for which the record retention periods under §
45.2 of this part have expired as of the time that the errors are discovered. The
Commission determined that this exclusion is appropriate, as SEFs, DCMs, and reporting
counterparties are not required to maintain records related to their swaps beyond the
applicable retention periods in § 45.2. The exclusion therefore removes any potential
confusion as to the correction of swaps beyond the retention period for these swaps. The
Commission further notes that, with the adoption of the verification requirement, the
Commission expects that errors will generally be discovered during the record retention
period and the exclusion will not have a significant impact on the accuracy of swap data
for future swaps. The Commission emphasizes that a SEF, DCM, or reporting
counterparty may not in any way attempt to avoid “discovering” errors, including, but not
limited to, by not performing thorough verification as required under final § 45.14(b).

Final § 45.14(a)(1)(i) provides that corrections must be made as soon as
technologically practicable after discovery of an error. In all cases, errors must be
corrected within seven business days after discovery. This deadline is necessary to ensure

that errors are corrected in a timely manner. Final § 45.14(a)(1)(ii) provides that if an

as the reporting for a certain type of swap regularly resulting in errors, would evaluate its reporting systems
to discover and correct any issues. See Proposal at 21069-70.



error will not be corrected in a timely fashion, the entity required to correct must notify
the Director of DMO, or such other employee or employees of the Commission as the
Director may designate from time to time, of the error. The notification must be made
within twelve hours of when the determination is made that the error will not be corrected
in time. This notification requirement is necessary to alert the Commission to problems
with the quality of swap data. The notification must be made according to the instructions
that will be specified by the Director of DMO, or such other employee or employees of
the Commission as the Director may designate from time to time. The notification must
generally include an initial assessment of the scope of the error or errors. If an initial
remediation plan exists, the notification must include the initial remediation plan as
well 248

Final § 45.14(b) requires each reporting counterparty to verify the accuracy and
completeness of swap data for all of its open swaps. To perform verification, each
reporting counterparty must utilize the mechanism adopted for verification under § 49.11
by each SDR the reporting counterparty uses for swap data reporting. Each reporting
counterparty must use the relevant SDR mechanism to compare all swap data for each
open swap that is maintained by the SDR for which it is the reporting counterparty with
all swap data contained in the reporting counterparty’s internal books and records to
verify that there are no errors.

Final § 45.14(a)(1)(i) provides that any error that is discovered or could have been

discovered during the performance of the verification process is considered discovered as

248 The Commission notes that, while final § 45.14(a)(1)(ii) only requires the entity to provide an initial

remediation plan with the notice if such a plan exists, the Commission may also request additional
information regarding any error(s) and the correction process at any time, including requesting an updated
or fully-developed remediation plan.



of the moment the verification process began, and the error must be corrected
accordingly. The Commission determined that this rule is necessary in order to ensure
that reporting counterparties diligently perform verification.

Under final § 45.14(b)(1) and final § 49.11(b)(2), the verification requirement
entails verifying that there are no errors for each data field for each open swap that the
reporting counterparty was required to report under this part. The Commission
determined that all swap data is relevant, and that none of the data that the Commission
requires to be reported is unnecessary. All swap data fields are necessary to ensure the
quality of all swap data available to the Commission, which the Commission uses to fully
perform its regulatory mission. Accordingly, the verification requirement applies to all
reporting counterparties, for all open swaps, and for each required data element.
However, the Commission determined that it is only necessary for reporting
counterparties to verify that there are no errors in the up-to-date swap data for each data
field that is required to be reported under part 45 of this chapter, and it is unnecessary to
require verification of data reporting messages. Accordingly, SDRs are only required to
make available to reporting counterparties the most current swap data the SDR maintains
using the verification mechanism, as discussed above in I1.G, and reporting
counterparties are only required to verify using the swap data available through this
mechanism under final § 45.14(b).

Final § 45.14(b)(4) provides the minimum frequency at which a reporting
counterparty must perform verification. A reporting counterparty that is an SD, MSP, or

DCO, must perform verification once every thirty calendar days. All other reporting



counterparties must perform verification once every calendar quarter, provided that there
are at least two calendar months between verifications.

The Commission determined that these time frames are sufficient to ensure the
quality of swap data because SDs, MSPs, and DCOs serve as reporting counterparties for
the overwhelming majority of swap data,?** meaning the overwhelming majority of open
swaps would be verified on a monthly basis. The Commission also believes that non-
SD/MSP/DCO reporting counterparties may include various entities that would bear a
significant burden to verify swap data more often than quarterly, without a corresponding
increase in data quality, because these entities are more likely to not have the same
resources and experience to devote to verification as SD/MSP/DCO reporting
counterparties and are only responsible for verifying a small proportion of swaps. The
Commission further determined that final § 45.14(b)(4)(i1) requiring a duration of at least
two calendar months between quarterly verifications for non-SD/MSP/DCO reporting
counterparties is necessary to ensure that there is sufficient time between verifications to
adequately ensure data quality.

Under final § 45.14(b), a reporting counterparty is not required to notify the
relevant SDR regarding the result of a verification, 2°° as was required under proposed §
45.14(a).?>! The Commission determined that in order to ensure the quality of swap data,

it is sufficient for the Commission to have the ability to confirm that verification was

249 See De Minimis Exception to the Swap Dealer Definition, 83 FR 56666, 56674 (Nov. 13, 2018) (stating
that, in 2017, approximately 98 percent of swap transactions involved at least one registered SD).

230 However, as noted, under final § 45.14(a)(1)(i) and final § 45.14(b)(3), if the reporting counterparty
discovered, or could have discovered, an error, the reporting counterparty is required to correct the error
under final § 45.14(a)(1).

231 See Proposal at 21099.



performed timely and properly, and to enforce the verification and error correction
requirements. Therefore, the notification of the result of a verification is not necessary to
ensure data quality or to fulfill the SDR’s obligation to confirm the accuracy of data
under CEA section 21. Accordingly, final § 45.14(b)(5) requires each reporting
counterparty to keep a log of each verification that it performs. The log must include all
errors discovered during the verification, as well as the corrections made under final §
45.14(a). Final § 45.14(b)(5) further clarifies that the requirement to keep a verification
log is in addition to all other applicable recordkeeping requirements.

Non-reporting counterparties must also participate in ensuring that errors in swap
data are corrected, although to a much smaller degree than reporting counterparties. Final
§ 45.14(a)(2) provides that a non-reporting counterparty that by any means discovers an
error must notify the reporting counterparty of the error. The notification must be made
as soon as technologically practicable after discovery, but not later than three business
days following discovery of the error. The Commission notes that non-reporting
counterparties are not required to verify swap data, and that the notification only needs to
include the errors that the non-reporting counterparty discovers. To the extent that an
error exists, the reporting counterparty will be required to correct the error under the
requirements of final § 45.14(a)(1). The Commission determined that this notification
requirement is necessary to ensure the quality of swap data. The Commission further
determined that the three-business-day notification deadline is necessary to ensure that
the non-reporting counterparty will notify the reporting counterparty of errors in a timely

manner.



The Commission recognizes that a non-reporting counterparty may not know the
identity of the reporting counterparty. Accordingly, § 45.14(a)(2) provides that when the
non-reporting counterparty does not know the identity of the reporting counterparty, the
non-reporting counterparty must notify the SEF or DCM where the swap was executed of
the error in the same time frame for notifying the reporting counterparty. Such
notification constitutes discovery of the error for the SEF or DCM for purpose of the
SEF’s or DCM’s error correction requirement under final § 45.14(a).

Errors are described in final § 45.14(c), which provides that for the purposes of §
45.14, there is an error when swap data is not completely and accurately reported. Under
final § 45.14(c)(1), errors include, but are not limited to, where swap data is reported to
an SDR, or is maintained by an SDR, containing incorrect information (i.e. the swap data
is present, but is incorrect); where some required swap data for a swap is reported to an
SDR, or is maintained by an SDR, and other required swap data is omitted (i.e. some
required swap data elements are blank); where no required swap data for a swap is
reported to an SDR, or maintained by an SDR, at all (i.e. none of the swap data was
reported as required and/or is missing from the SDR); and where swap data for swaps
that are no longer open is maintained by an SDR as if the swaps are still open (i.e., swap
data for swaps that are no longer open swaps is still available during the verification
process).?3? In each of these circumstances, among others, swap data is not complete and

accurate.

252 The Commission notes that for each of these examples the entity responsible for the error may or may
not be the entity that is required to correct the error. For example, if an SDR fails to record swap data that a
reporting counterparty properly reported, it will still be the reporting counterparty that reports the error. The
Commission emphasizes that the error correction process is one overarching requirement intended to result
in accurate and complete swap data, regardless of the entities involved and their respective roles in any
particular error correction. The SEFs, DCMs, and reporting counterparties have the responsibility to correct
errors to the SDR once they are discovered, even if the SEF, DCM, or reporting counterparty is not at fault



Under § 45.14(c)(2), there is a presumption that, for the purposes of § 45.14, an
error exists if the swap data that is maintained and disseminated by an SDR for a swap is
not complete and accurate. The Commission determined that this presumption is
necessary because the swap data maintained and disseminated by the SDRs is the same as
the swap data available to the Commission and it is necessary to ensure the accuracy of
that swap data for the Commission’s regulatory purposes. Further, the presumption that
the swap data maintained and disseminated by SDRs is the same as the swap data that
was reported is implicit in the structure of swap data reporting under CEA section 21.
Under CEA section 21(c)(4) and (7), an SDR is required to make the swap data it
maintains available to the Commission and to certain other regulators. This requirement
only serves its purpose if there is a presumption that the swap data maintained by the
SDR is the same as the swap data that was reported to the SDR.

2. Comments on the Proposal

The Commission received a number of comments on the Proposal recommending
limitations on the scope of the error correction rules. Comments recommended that the
error correction rules should only apply to open swaps?>? or that error correction rules
should only apply in a limited fashion to swaps that are not open.?>* These comments
included recommendations to add a materiality threshold to the requirement to correct

errors for swaps that are not open;>3 to limit the requirement to correct errors to specific

for the error, which is an independent responsibility from the responsibility to successfully report or
maintain swap data. The Commission would endeavor to hold the entity responsible for the reporting error
accountable for the failure to correctly report or maintain the erroneous swap data, as applicable, regardless
of which entity corrects the error under final § 45.14.

233 FIA at 9; Chatham at 4-5.
234 ISDA/SIFMA at 46; FIA at 9.



data elements, such as counterparty, price, and product;?3 to limit the requirement to
correct errors to errors that are discovered within the relevant record retention period for
the swap;?7 and to limit the requirement to correct errors to certain reporting
counterparties.?>8

The Commission generally does not agree with the recommendations to exclude
swaps that are no longer open from the full requirement to correct errors. There is no
expiration in the CEA and the Commission’s regulations on the requirement to report
swap data. If there is an error in the reporting of swap data, the reporting counterparty has
not fulfilled its requirement to report swap data. Further, the Commission utilizes data
regarding swaps that are no longer open in a variety of ways, including in its market and
economic analyses and in its enforcement and administration of the provisions of the
CEA. It is therefore necessary to ensure that swap data for these swaps does not contain
errors. Although the Commission is limiting the verification requirements to open swaps,
the Commission is doing so because the verification of swaps that are no longer open is
not as practicable as with open swaps, not because it is unnecessary to ensure that swap
data from these swaps is free from error.

The Commission similarly declines to accept recommendations to limit the scope
of the error correction rules by adopting a materiality requirement, or by limiting the
application of the rules to only certain data elements. A reporting counterparty does not

satisfy the requirement to report swap data until all required elements are accurately

35 CS at 3.
236 ISDA/SIFMA at 47; FIA at 9.
257 I4.

258 Joint Associations at 10-12.



reported. Further, all the required swap data elements are significant and required in order
for the Commission to perform its regulatory functions. As a result, it is necessary for the
Commission to ensure that the swap data for every data element is accurate.

However, the Commission agrees with the recommendation to exclude errors that
are discovered after the expiration of the relevant recordkeeping requirement. The
Commission recognizes that it would be impracticable for SEFs, DCMs, and reporting
counterparties to be required to correct such errors, as these entities are not required to
keep records of swap data beyond the applicable retention periods, and these records
would be necessary to discover and correct errors. Accordingly, final § 45.14(a)(3)
excludes such errors from the error correction requirement.

The Proposal provided that errors must be corrected as soon as technologically
practicable after discovery, but no later than three business days after discovery.?>° The
Proposal, like final § 45.14(a)(1)(ii), also included a requirement to notify the Director of
DMO if an error will not be timely corrected.?®® The Commission received a number of
comments on these rules. Comments generally recommended limiting the notification
requirement by expanding the time frame to correct errors.?%! Comments also stated that
three business days may not be sufficient time to identify the scope of the errors and
develop a remediation plan.?%> Other comments recommended including a materiality

threshold to the notification requirement,?%® and adopting a principles-based rule that

239 See Proposal at 21099 (proposed § 45.14(b)(1)(i)).
260 See id. (proposed § 45.14(b)(1)(ii)).

261 See, e.g.,, CEWG at 5.

262 I4d.; ISDA/SIFMA at 46.

263 Id. at 5-6.



would provide greater flexibility regarding the deadline for correcting errors.?6* Other
comments recommended not adopting the three-day deadline and the notification
requirement,?% and instead replacing the notification requirement with a requirement to
maintain a log of errors and remediation and only require notification for material errors
and only after “due review of the facts and circumstances.”?%

The Commission does not agree with the recommendations to replace or not adopt
the notification requirement. The purpose of the notification requirement is to provide the
Commission with the information that it needs to assess the accuracy of swap data. The
notification requirement is not punitive. However, to make the notification more useful to
the Commission, the Commission accepts the recommendation for a longer notification
time frame and final § 45.14(a)(1)(i1) extends the notification deadline for correcting
errors to seven business days. This longer time frame will provide the entity making the
correction time to develop a more accurate understanding of the scope of the error. The
Commission also agrees with the recommendations that it may not be feasible in every
case to develop an initial remediation plan. Accordingly, final § 45.14(a)(1)(i1) provides
that the notification needs to include the initial remediation plan, but only if one exists.?¢’

The Commission received several comments recommending against requiring
reporting counterparties to verify their swap data. Several commenters stated that

improving SDR validations and the required data elements is a more efficient way to

264 ICE Clear at 3-4.
265 FIA at 8; Joint Associations at 13.
266 ISDA/SIFMA at 46.

267 The current common practice for market participants is to notify DMO after discovering reporting errors
and to develop a remediation plan once a solution for the errors is formulated. The Commission expects
that this practice will continue, but notes that final § 45.14(a)(1)(ii) does not require the notification of the
failure to timely correct an error to include an initial remediation plan if one does not yet exist.



increase data accuracy than the proposed verification rules.?%® Other commenters stated
that verification is unnecessary because it would only marginally improve the data
accuracy, and the burden on reporting counterparties outweighs that marginal gain.?®®
Other commenters stated that verification is unnecessary because the extent of errors in
swap data is unknown.?’ The Commission also received several comments generally
supporting the proposed verification rule, asserting that it will help to ensure the high
quality of swap data.?”!

The Commission does not agree with the recommendations against requiring
verification. As noted above, the Commission interprets the requirement to report data to
an SDR in section 2(a)(13)(G) of the CEA to include a requirement that the reporting
counterparty verifies that it accurately complied with the requirement. The Commission
also interprets the requirement in section 21(c)(2) of the CEA for SDRs to confirm the
accuracy of reported data with the counterparties to also include a requirement for
counterparties to participate in ensuring the swap data accuracy, as not including
counterparties in the confirmation process would render the statutory requirement
useless. The purpose of the verification requirement is to ensure the quality of swap data,
as required by the Act. Improving SDR validations and standardizing the data elements
alone will not accomplish this, because a swap data error that is still a plausible value,

such as reporting a notional value of $1,000,000 instead of the correct notional value of

268 Chatham at 6; FIA at 7-8; ICE TV at 2-4; NGSA at 4; Joint Associations at 6-10; Eurex at 2; CEWG at
2-3.

269 FTA at 2-3.
270 Chatham at 5; GIFMA at 14.
271 Joint SDR at 1; IATP at 1-7; LCH at 4; Markit at 2.



$10,000,000, would not be caught by validations. Only a review of the swap data by the
counterparty that is responsible for reporting the swap data would catch this error.

Additionally, the Commission has ample experience with the existence of swap
data errors that would pass validations that, in the absence of an adequate verification
requirement, persisted for long periods of time before being discovered and corrected.
The Commission cannot know the precise nature and scope of existing errors that have
not been corrected, which the verification requirement is designed to address, because the
errors are not obvious from the swap data and will not be knowable to the Commission
unless and until they are discovered and corrected. However, based on its experience, the
Commission has determined that data quality can be further improved by requiring
verification, and doing so is consistent with the requirements in the Act to report swap
data and to verify the accuracy of the reported swap data.

The Commission also received comments regarding which counterparties should
be required to perform verifications. Comments recommended excluding specific
reporting counterparties, including end users with centralized trading structures,?’> non-
bank SDs and reporting counterparties that are not SDs or MSPs,?”3 “unregistered end
users,”?’4 reporting counterparties that report less than fifty-one swaps per month,?”> and
DCOs.?’ The Commission rejects these recommendations to exempt any classes of

reporting counterparties from verification. As noted, the requirement under section

272 Prudential at 1-2.
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2(a)(13)(G) of the CEA to verify that swap data was reported correctly and the
requirement under section 21(c)(2) to confirm the accuracy of swap data applies to all
reporting counterparties, regardless of size, registration status, type, or how frequently the
reporting counterparty report swaps. All reporting counterparties are, by definition, also
users of at least one SDR and are fully capable of communicating with an SDR to report
swap data and correct swap data as required, whether directly or through the use of a
third-party service provider, and are also therefore fully capable of verifying swap data
through an SDR-provided mechanism, as required by final § 45.14(b). Further, all swap
data for all swaps is significant, material, and important for the Commission’s
performance of its regulatory responsibilities. Verification is necessary to ensure that the
swap data is free from errors, and every reporting counterparty performing verification as
required is essential to rooting out swap data errors.

The Commission notes that although CEA section 21(c)(2) also includes non-
reporting counterparties in the obligation to confirm the accuracy of reported swap data,
the Commission determined that it is unnecessary to require non-reporting counterparties
to perform verification. The Act places the burden of reporting on the reporting
counterparty, and, as the only counterparty with swap data reporting responsibilities, the
reporting counterparty is best positioned to perform verification. Commenters generally
supported this determination.?’” Comments stated that non-reporting counterparties will
generally not be able to communicate with the relevant SDR(s), and that it will be very

uncommon for there to be discrepancies between the data maintained by the reporting

277 Joint Associations at 13; ISDA/SIFMA at 39; Chatham at 1-2; COPE at 2; Joint SDR at 2; ICI at 10-11.



counterparty and the non-reporting counterparty, such that the reporting counterparty’s
verification is sufficient to ensure the quality of swap data.?’®

The Commission also received comments recommending changes to the proposed
verification rule. The proposed rule required reporting counterparties that are SDs, MSPs,
or DCOs to perform verification weekly and all other reporting counterparties to perform
verification monthly.?”® Instead, commenters recommended adopting a rule that would
require verification to be performed less frequently. One suggested alternative was to
adopt a more “principles based” approach, under which reporting counterparties would
periodically perform verification less frequently than the proposed rule required.?? One
comment recommended that verification should only be required to be performed
monthly by all reporting counterparties.?®! Another comment recommended that
verification should only be required to be performed monthly by reporting counterparties
that are SDs, and quarterly by all other reporting counterparties.?®> The Commission
accepts the recommendation that it is not necessary for verification to be performed with
the frequency of the Proposal in order to meet the Commission’s swap data quality needs.
Accordingly, final § 45.14(b)(4) provides that a reporting counterparty that is an SD,
MSP or DCO must perform verification once every thirty calendar days, and all other
reporting counterparties must perform verification once every calendar quarter, provided

that there are at least two calendar months between the quarterly verifications.
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The Commission also received comments on the scope of the data that must be
verified. The verification rule in the Proposal would apply to all required swap data fields
for all open swaps.?®3 The Commission received comments in support of limiting the
verification requirement to only the required swap data elements and not to all swap data
messages.?®* The Commission also received a comment recommending that the
verification rule should be limited to specific data elements, such as economic terms.?%

The Commission declines to accept the recommendation to limit the scope of the
verification requirement. Every data field that is required to be reported to the
Commission is significant and necessary for the Commission’s performance of its
regulatory responsibilities, and to ensure the quality of all swap data.

One comment recommended limiting the verification requirement to once per
swap, meaning that once swap data for a particular swap has been verified, the reporting
counterparty no longer is required to verify the data for that swap.?8¢ The Commission
does not agree with this recommendation. Swap data is often updated frequently through
continuation data reporting, including lifecycle event reporting and valuation reporting,
and errors can occur throughout the life of the swap. Regular verification of open swaps
is necessary to ensure that the swap data for each open swap remains free from errors
throughout the life of the swap.

The Commission also received comments regarding the requirements on non-

reporting counterparties to ensure that swap data is free from errors. Comments supported
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excluding non-reporting counterparties from the verification requirements.?®” Comments
also supported not requiring non-reporting counterparties to submit error corrections to
SDRs.?88 The Commission received one comment recommending against requiring a
non-reporting counterparty to notify the reporting counterparty when it discovers an
error.”®? The Commission does not agree with this recommendation. The confirmation
requirement in CEA section 21(c)(2) requires both counterparties to confirm the accuracy
of swap data. The Commission has excluded non-reporting counterparties from the
requirement to verify swap data, but if a non-reporting counterparty discovers an error, it
must take steps to correct the error by notify the reporting counterparty.

The Commission also received comments on the proposed § 45.14(b)(2),which
provided, in part, that a reporting counterparty, SEF, or DCM that is notified of an error
by a non-reporting counterparty is only required to correct the error if it agrees with the
non-reporting counterparty that an error exists.>® Comments recommended against
adopting the requirement that the non-reporting counterparty and the reporting
counterparty, SEF, or DCM must agree to the error,?’! and comments requested that the
requirement be clarified.?%?

The Commission is not adopting the requirement. Final § 45.14(a) explicitly
applies to errors regardless of the how the SEF, DCM, or reporting counterparty becomes

aware of the error. If the non-reporting counterparty notifies the reporting counterparty of
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the error, and the SEF, DCM, or reporting counterparty disagrees that there is an error,
then the SEF, DCM, or reporting counterparty has not discovered an error and there is
nothing to correct. The Commission does however note that a SEF, DCM, or reporting
counterparty refusing to acknowledge an error that does exist, and therefore not
correcting the error, would violate the Commission’s regulations.
IV.  Amendments to Part 43
A. § 43.3(e) — Correction of Errors

The Commission is adopting proposed § 43.3(e), with modifications. Final §
43.3(e) is identical in substance to § 45.14(a), described in I11.B, above, except that §
45.14(a) provides the rules for correcting errors??? in swap data, while § 43.3(e) provides
the rules for correcting errors in swap transaction and pricing data. As in § 45.14(a), §
43.3(e) generally requires each SEF, DCM, and reporting counterparty to correct any
error it discovers, including for swaps that are no longer open. The Commission notes
that, although market participants generally treat the current error correction requirements
in § 43.3(e) and § 45.14 as if they are consistent, existing §§ 43.3(e) and 45.14 do not
share consistent terminology and style. In addition to the substantive amendments and
rules that are described above in section I1I.C, the Commission determined that the
terminology and style of the error correction rules final §§ 45.14(a) and 43.3(e) should be

consistent. This will add clarity to the error correction requirements, which may result in

293 The Commission notes that, as with final § 45.14, current § 43.3(e) and proposed § 43.3(e) both use the
phrases “errors and omissions” and “errors or omissions” in the correction requirements. See generally 17
CFR 43.3(e) and Proposal at 84 FR 21097-98 (May 13, 2019). The Commission is not including the word
“omission” in final § 43.3(e) for simplicity purposes, but the Commission emphasizes that all omissions of
required swap transaction and pricing data, whether the omissions are the failure to report individual data
elements for a swap or the failure to report all swap transaction and pricing data for a swap, are errors that
must be corrected under final § 43.3(e), just as the omissions must be corrected under current § 43.3(e).
The Commission makes clear in final § 43.3(e)(4) that all omissions of required swap data are errors under
final § 43.3(e).



increased compliance. The Commission received numerous comments on the proposed
amendments to the error correction rules The Commission did not receive any comments
that apply only to § 43.3(e), and is assessing all comments on error correction as if they
apply equally to both §§ 43.3(e) and 45.14(a).>** The comments are described above in
section III.C.
B. Removal of § 43.3(f) and (g)

Current § 43.3(f) and (g) set forth the operating hours requirements for SDRs.2%
As discussed above, the Commission proposed to remove § 43.3(f) and (g) and to
incorporate the provisions in new § 49.28.2°¢ The Commission believes these provisions
are better placed in part 49 of this chapter because they address SDR operations and, as
amended, final § 49.28 applies to all SDR data and also incorporates provisions from
SBSDR operating hours requirements. Accordingly, the Commission is adopting the
proposed removal of § 43.3(f) and (g).
V. Amendments to Part 23

§ 23.204 — Reports to Swap Data Repositories, and § 23.205 — Real-Time Public
Reporting

The Commission proposed additions to §§ 23.204 and 23.205 of the
Commission’s regulations. The proposed additions would require each SD and MSP to
establish, maintain, enforce, review, and update as needed written policies and

procedures that are reasonably designed to ensure that the SD or MSP complies with all

2% See e.g. ISDA/SIFMA at 47 (“Refer to responses above for proposed § 45.14 which also apply similarly
to § 43.3.”).

295 17 CFR 43.3(f) and (g).

29 See section I1.S above. Current § 43.3(f) contains the hours of operations requirements and current §
43.3(g) contains the requirements for SDRs to accept swap transaction and pricing data during closing
hours.



obligations to report swap data to an SDR, consistent with parts 43 and 45. The Proposal
noted that pursuant to other Commission regulations, SDs and MSPs are already expected
to establish policies and procedures related to their swap market activities, including but
not limited to, swaps reporting obligations.?*” The Commission proposed to make this
expectation explicit with respect to swaps reporting obligations. Commenters
recommended that the Commission take a less prescriptive approach than the Proposal,
and noted that it is unnecessary to add specificity for swaps reporting obligations for data
reporting policies and procedures.?”® The Commission notes that existing §§ 23.204 and
23.205 require SDs and MSPs to report all swap data and swap transaction and pricing
data they are required to report under parts 43 and 45, and to have in place the electronic
systems and procedures necessary to transmit electronically all such information and
data.?® As noted above, these requirements are encompassed by the existing requirement
that SDs and MSPs establish policies and procedures. Therefore, the Commission agrees
with the comments and determines that it is unnecessary to make the proposed additions.
Accordingly, the Commission does not adopt any amendments to § 23.204 or 23.205.
VI.  Compliance Date

In the Proposal, the Commission stated that it intended to provide a unified
compliance date for all three of the Roadmap rulemakings because all three must work in

tandem to achieve the Commission’s goals.3?* The Commission also stated its intention to

297 See, e.g., 17 CFR 3.3(d)(1)(requiring a chief compliance officer to administer each of the registrant’s
policies and procedures relating to its business as an SD/MSP that are required to be establish pursuant to
the Act and the Commission’s regulations); 17 CFR 3.2(c)(3)(ii) (requiring the National Futures
Association to assess whether an entity’s SD/MSP documentation demonstrates compliance with the
Section 4s Implementing Regulation to which it pertains, which includes § 23.204 and § 23.205).

298 ISDA/SIFMA at 48; GFMA at 12.
299 17 CFR 23.204, 23.205.



provide sufficient time for market participants to implement the changes in the
rulemakings prior to the compliance date.’°! The Commission is adopting a unified
compliance date for all three Roadmap rulemakings, May 25, 2022, unless otherwise
noted.

The Commission received comments recommending a staggered implementation
period instead of a unified one,3??> comments supporting an implementation period of one
year,3% and a comment stating that one year is insufficient and recommending a
compliance date that allows for a two-year implementation period.3** The Commission
disagrees with comments recommending a staggered implementation period. The various
rules in the Roadmap rulemakings, including verification and error correction, address
different compliance areas and will achieve the overall goal of improved data quality
only by working in tandem. The Commission agrees with the comment recommending an
implementation period longer than a year, but the Commission disagrees that the
implementation period should extend for two years. The amendments and additions in
these final rules, as well as the related Roadmap rulemakings, are critical steps in
implementing the requirements of the Act and ensuring high quality swap data.
Accordingly, the Commission believes that an implementation period longer than

eighteen months is unwarranted and to ensure that all market participants have sufficient

300 Proposal at 84 FR 21046 (May 13, 2019).
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time to implement the changes required in these rulemakings, the Commission has
determined to provide an eighteen month implementation period.
VII. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (“RFA”) requires federal agencies, in
promulgating rules, to consider the impact of those rules on small entities.>*> The
Commission has previously established certain definitions of “small entities” to be used
by the Commission in evaluating the impact of its rules on small entities in accordance
with the RFA.3% The changes to parts 43, 45, and 49 adopted herein would have a direct
effect on the operations of DCMs, DCOs, MSPs, reporting counterparties, SDs, SDRs,
and SEFs. The Commission has previously certified that DCMs,37 DCOs,3%8 MSPs,3%
SDs,?!? SDRs3!!, and SEFs3!? are not small entities for purpose of the RFA.

Various changes to parts 43, 45, and 49 would have a direct impact on all

reporting counterparties. These reporting counterparties may include SDs, MSPs, DCOs,

305 See 5 U.S.C. 601 et seq.

306 See Policy Statement and Establishment of “Small Entities” for purposes of the Regulatory Flexibility
Act, 47 FR 18618 (Apr. 30, 1982).

307 See id.

308 See Derivatives Clearing Organization General Provisions and Core Principles, 76 FR 69334, 69428
(Nov. 8,2011).

309 See Swap Dealer and Major Swap Participant Recordkeeping, Reporting, and Duties Rules, 77 FR
20128, 20194 (Apr. 3, 2012) (basing determination in part on minimum capital requirements).

310 See Swap Trading Relationship Documentation Requirements for Swap Dealers and Major Swap
Participants, 76 FR 6715 (Feb. 8, 2011).

311 See Swap Data Repositories; Proposed Rule, 75 FR 80898, 80926 (Dec. 23, 2010) (basing determination
in part on the central role of SDRs in swaps reporting regime, and on the financial resource obligations
imposed on SDRs).

312 Core Principles and Other Requirements for Swap Execution Facilities, 78 FR 33476, 33548 (June 4,
2013).



and non-SD/MSP/DCO counterparties. Regarding whether non-SD/MSP/DCO reporting
counterparties are small entities for RFA purposes, the Commission notes that CEA
section 2(e) prohibits a person from entering into a swap unless the person is an eligible
contract participant (“ECP”), except for swaps executed on or pursuant to the rules of a
DCM.313 The Commission has previously certified that ECPs are not small entities for
purposes of the RFA 314

The Commission has analyzed swap data reported to each SDR3!3 across all five
asset classes to determine the number and identities of non-SD/MSP/DCOs that are
reporting counterparties to swaps under the Commission’s jurisdiction. A recent
Commission staff review of swap data, including swaps executed on or pursuant to the
rules of a DCM, identified nearly 1,600 non-SD/MSP/DCO reporting counterparties.
Based on its review of publicly available data, the Commission believes that the
overwhelming majority of these non-SD/MSP/DCO reporting counterparties are either
ECPs or do not meet the definition of “small entity” established in the RFA. Accordingly,
the Commission does not believe the rules would affect a substantial number of small

entities.

313 See 7 U.S.C. 2(e).

314 See Opting Out of Segregation, 66 FR 20740, 20743 (Apr. 25, 2001). The Commission also notes that
this determination was based on the definition of ECP as provided in the Commodity Futures
Modernization Act of 2000. The Dodd-Frank Act amended the definition of ECP as to the threshold for
individuals to qualify as ECPs, changing “an individual who has total assets in an amount in excess of” to
“an individual who has amounts invested on a discretionary basis, the aggregate of which is in excess
of....” Therefore, the threshold for ECP status is currently higher than was in place when the Commission
certified that ECPs are not small entities for RFA purposes, meaning that there are likely fewer entities that
could qualify as ECPs than when the Commission first made the determination.

315 The sample data sets varied across SDRs and asset classes based on relative trade volumes. The sample
represents data available to the Commission for swaps executed over a period of one month. These sample
data sets captured 2,551,907 FX swaps, 98,145 credit default swaps, 357,851 commodities swaps, 603,864
equities swaps, and 276,052 interest rate swaps.



Based on the above analysis, the Commission does not believe that this Final Rule
will have a significant economic impact on a substantial number of small entities.
Therefore, the Chairman, on behalf of the Commission, pursuant to 5 U.S.C. 605(b),
hereby certifies that the Final Rule will not have a significant economic impact on a
substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995 (“PRA”)3!6 imposes certain requirements
on federal agencies, including the Commission, in connection with their conducting or
sponsoring any collection of information, as defined by the PRA. The rule amendments
adopted herein will result in the revision of three information collections, as discussed
below. The Commission has previously received three control numbers from the Office
of Management and Budget (“OMB”), one for each of the information collections
impacted by this rulemaking : (1) OMB Control Number 3038-0096 (Swap Data
Reporting and Recordkeeping Requirements), relating to part 45 swap data recordkeeping
and reporting; (2) OMB Control Number 3038-0070 (Real-Time Public Reporting and
Block Trades), relating to part 43 real-time swap transaction and pricing data; and (3)
OMB Control Number 3038-0086 (Swap Data Repositories; Registration and Regulatory
Requirements), relating to part 49 SDR regulations. Persons otherwise required to
respond to an information collection are not required to respond to the collection of
information unless a currently valid OMB control number is displayed.

The Commission did not receive any comments regarding its PRA burden

analysis in the preamble to the Proposal. The Commission is revising the three

316 See 44 U.S.C. 3501.



information collections to reflect the adoption of amendments to parts 43, 44, and 49,
including changes to reflect adjustments that were made to the final rules in response to
comments on the Proposal (not relating to the PRA).

1. Revisions to Collection 3038-0096 (relating to part 45 swap data
recordkeeping and reporting)

1. § 45.2 — Swap Recordkeeping

The Commission is adopting changes that remove paragraphs (f) and (g) from §
45.2 and move the requirements of these paragraphs to amended § 49.12. Paragraphs (f)
and (g) contain recordkeeping requirements specific to SDRs. Existing § 49.12 already
incorporates the requirements of current § 45.2(f) and (g), and amended § 49.12 includes
the same requirements, but deleting this requirement from § 45.2 and amending § 49.12
to clarify the requirements better organizes the regulations for SDRs by locating these
SDR requirements in part 49 of the Commission’s regulations. These amendments
modify collection 3038-0096 because it removes these recordkeeping requirements from
part 45 of the Commission’s regulations. The Commission estimates that moving these
requirements results in a reduction of 50 annual burden hours for each SDR in collection
3038-0096, for a total reduction of 150 annual burden hours across all three SDRs.

il. § 45.14 — Verification of Swap Data Accuracy and Correcting Errors and
Omissions in Swap Data

Final § 45.14(a) requires SEFs, DCMs, and reporting counterparties to correct
errors and omissions in swap data previously reported to an SDR, or erroneously not
reported to an SDR as required, as soon as technologically practicable after discovery of

the errors or omissions, similar to existing § 45.14. Also, similar to existing § 45.14, final



§ 45.14(a) requires a non-reporting counterparty to report a discovered error or omission
to the relevant SEF, DCM, or reporting counterparty as soon as technologically
practicable after discovery of the error or omission.?!” These requirements, being
effectively the same as the requirements in existing § 45.14, do not require amendments
to the collection.

Final § 45.14(a)(1)(i1) includes the new requirement for SEFs, DCMs, and
reporting counterparties to notify the Director of DMO when errors or omissions cannot
be timely corrected and, in such case, to provide the Director of DMO with an initial
assessment of the errors and omissions and an initial remediation plan if one exists. The
notification shall be made in the form and manner, and according to the instructions,
specified by the Director of DMO. This requirement constitutes a new collection of
information. The Commission estimates that each SEF, DCM, and reporting counterparty
will, on average need to provide notice to the Commission under final § 45.14(a)(1)(i1)
once per year and that each instance will require 6 burden hours.3'® As there are
approximately 1,729 SEFs, DCMs, and reporting counterparties that handle swaps, the
Commission estimates an overall additional annual hours burden of 10,374, hours related

to this requirement. This estimate is based on the Commission’s experience with the

317 The Commission notes that final § 45.14(a)(2) does add provisions that are not present in current §
45.14(a) to address the situation where a non-reporting counterparty does not know the identity of the
reporting counterparty. The Commission does not believe that these additions have PRA implications, as
the amount of information the non-reporting counterparty must provide and the frequency with which it
must be provided remain the same and are de minimis. The only change is the requirement that non-
reporting counterparties inform the SEF or DCM of errors, instead of the reporting counterparty. SEFs and
DCMs have correction responsibilities under current § 45.14(b) and final § 45.14(a)(2) does not change
these responsibilities.

318 The Commission notes that, currently, it receives significantly less than one notice and initial
assessment of reporting errors and omissions per SEF, DCM, or reporting counterparty per year, but
estimates one notice annually, as the final requirements of § 45.14(a) may reveal more reporting errors to
reporting counterparties that would then require corrections pursuant to final § 45.14(b).



current practices of SEFs, DCMs, and reporting counterparties regarding the reporting of
errors and omissions, including the initial assessments and remediation plans that SEFs,
DCMs, and reporting counterparties provide to the Commission under current practice.
The Commission does not anticipate any one-time, initial burdens related to final §
45.14(b)(1)(1i).

Final § 45.14(b) requires all reporting counterparties to verify the accuracy and
completeness of all swap data for all open swaps to which they are the reporting
counterparty. Reporting counterparties comply with this provision by utilizing the
relevant mechanism(s) to compare all swap data for each open swap for which it serves
as the reporting counterparty maintained by the relevant swap data repository or
repositories with all swap data contained in the reporting counterparty’s internal books
and records for each swap, to verify that there are no errors in the relevant swap data
maintained by the swap data repository. Additionally, reporting counterparties must
conform to each relevant swap data repository’s verification policies and procedures
created pursuant to final § 49.11. Final § 45.14(b)(5) requires each reporting counterparty
to keep a log of each verification that it performs. The log must include all errors
discovered during the verification and the corrections performed under § 45.14(a).
Compliance with § 45.14(b) constitutes a collection of information not currently included
in collection 3038-0096, and therefore requires a revision of that collection.

The Commission expects that compliance with § 45.14(b) will include: (1) a one-
time hours burden to establish internal systems needed to perform their verification
responsibilities, and (2) an ongoing hours burden to complete the verification process for

each report provided by an SDR.



In order to comply with the relevant SDR verification policies and procedures as
required to complete the verification process, the Commission believes that reporting
counterparties will create their own verification systems or modify their existing
connections to the SDRs. The Commission estimates that each reporting counterparty
will incur an initial, one-time burden of 100 hours to build, test, and implement their
verification systems based on SDR instructions. This burden may be reduced, if
complying with SDR verification requirements only requires reporting counterparties to
make small modifications to their existing SDR reporting systems, but the Commission is
estimating the burden based on the creation of a new system. The Commission also
estimates an ongoing annual burden of 10 hours per reporting counterparty to maintain
their verification systems and to make any needed updates to verification systems to
conform to any changes to SDR verification policies and procedures. As there are
approximately 1,702 reporting counterparties based on data available to the Commission,
the Commission estimates a one-time overall hours burden of 170,200 hours to build
reporting counterparty verification systems and an ongoing annual overall hours burden
of 17,020 hours to maintain the reporting counterparty verification systems.

Under final § 45.14(b)(4), SD, MSP, or DCO reporting counterparties must
perform verification once every thirty days for each SDR where the reporting
counterparty maintains any open swaps. Non-SD/MSP/DCO reporting counterparties
must perform verification once every calendar quarter for each SDR where the reporting
counterparty maintains any opens swaps. The Commission also expects, based on

discussions with SDRs and reporting counterparties, that the verification process will be



largely automated for all parties involved. The Commission estimates an average burden
of two hours per verification performed at each SDR per reporting counterparty.

As there are 117 SDs, MSPs, or DCOs that clear swaps registered with the
Commission, the Commission estimates®!'? that these 117 reporting counterparties will, at
maximum, be required to verify data 13 times per year at a maximum of 3 SDRs, for an
overall additional annual hours burden of 9,126 ongoing burden hours related to the
verification process for these reporting counterparties. The Commission also estimates,
based on data available to the Commission, that there are 1,585 non-SD/MSP/DCO
reporting counterparties.’?® The Commission estimates that these 1,585 reporting
counterparties will be required to, at maximum, verify data 4 times per year at a
maximum of 3 SDRs, for an overall additional annual hours burden of 38,040 burden
hours related to verification process for these reporting counterparties.

The Commission therefore estimates that the overall burden for updated
Information Collection 3038-0096 will be as follows:

Estimated number of respondents affected: 1,732 SEFs, DCMs, DCOs, SDRs, and
reporting counterparties

Estimated annual number of responses per respondent: 257,595

Estimated total annual responses: 446,154,540

Estimated burden hours per response: 0.005

319 Though there are 117 SDs, MSPs, or DCOs that clear swaps registered with the Commission that could
be a reporting counterparty, not all potential reporting counterparties will perform data verification for any
given verification cycle. Only those reporting counterparties with open swaps are required to perform data
verification for that verification cycle.

320 Though there are 1,585 non-SD/MSP/DCOs that could be a reporting counterparty, not all potential
reporting counterparties will perform data verification for any given verification cycle. Only those
reporting counterparties with open swaps are required to perform data verification for that verification
cycle.



Estimated total annual burden hours per respondent: 1,316

Estimated aggregate total burden hours for all respondents: 2,279,312

2. Revisions to Collection 3038-0070 (Real-Time Transaction Reporting)

§ 43.3 — Method and Timing for Real-Time Public Reporting

Final § 43.3(e) requires SEFs, DCMs, and reporting counterparties to correct
errors and omissions in swap transaction and pricing data as soon as technologically
practicable after discovery. Final § 43.3(e) also requires a non-reporting counterparty to
report a discovered error or omission to the relevant SEF, DCM, or reporting
counterparty as soon as technologically practicable after discovery of the error or
omission. These final rules clarify the requirements to be consistent with the
requirements in final § 45.14(b), but are also effectively the same as the requirements of
exiting § 43.3(e).>?! These requirements therefore do not require amendments to the
collection.

Final § 43.3(e)(1)(ii) includes the new requirement for SEFs, DCMs, and
reporting counterparties to notify the Director of DMO when errors or omissions cannot
be timely corrected and, in such case, to provide the Director of DMO with an initial
assessment of the errors and omissions and an initial remediation plan if one exists. This
requirement constitutes a new collection of information. The Commission estimates that

each SEF, DCM, and reporting counterparty will, on average need to provide notice to

321 The Commission notes that final § 43.3(e)(2) does add provisions that are not present in current §
43.3(e)(1) to address the situation where a non-reporting counterparty does not know the identity of the
reporting counterparty. The Commission does not believe that these additions have PRA implications, as
the amount of information the non-reporting counterparty must provide and the frequency with which it
must be provided remain the same as the current requirement and are de minimis. The only change is the
requirement that non-reporting counterparties inform the SEF or DCM of errors, instead of the reporting
counterparty. SEFs and DCMs have correction responsibilities under current § 43.3(e)(1) and final §
43.3(e)(2) does not change these responsibilities.



the Commission under final § 43.3(e)(1)(ii) once per year and that each instance will
require 6 burden hours.3?? As there are approximately 1,729 SEFs, DCMs, and reporting
counterparties that handle swaps, the Commission estimates an overall additional annual
hours burden of 10,374 hours related to this requirement. This estimate is based on the
Commission’s experience with SEFs, DCMs, and reporting counterparties current
practices regarding the reporting of errors and omissions, including the initial
assessments that SEFs, DCMs, and reporting counterparties provide to the Commission
under current practice. The Commission does not anticipate any one-time, initial burdens
related to final § 43.3(e)(1)(ii).

The Commission is also removing paragraphs (f) and (g) from § 43.3 in order to
move the requirements of these paragraphs to final § 49.28. Paragraphs (f) and (g)
contain requirements for SDRs related to their operating hours. Final § 49.28 includes all
of the current § 43.3(f) and (g) requirements, and this deletion and move is intended to
better organize regulations for SDRs by locating as many SDR requirements as possible
in part 49 of the Commission’s regulations. Moving the requirements modifies
collections 3038-0070 and 3038-0086 because it removes these recordkeeping
requirements from part 43 of the Commission’s regulations and adds them to part 49 of
the Commission’s regulations. The Commission estimates that the public notice
requirements of existing § 43.3(f) and (g) require SDRs to issue three notices per year
and spend five hours creating and disseminating each notice, for a total of 15 hours

annually for each SDR, for a total of 45 annual burden hours being moved across all three

322 The Commission notes that, currently, it receives significantly less than one notice and initial

assessment of reporting errors and omissions per SEF, DCM, or reporting counterparty per year, but
estimates one notice annually, as the final requirements of § 45.14(a) may reveal more reporting errors to
reporting counterparties that would then require corrections pursuant to final § 43.3(e).



SDRs. As a result, the Commission estimates that moving these requirements will result
in a total reduction of 45 annual burden hours for SDRs in collection 3038-0070.

The Commission therefore estimates that the total overall burdens for updated
Information Collection 3038-0070 will be as follows:

Estimated number of respondents affected: 1,732 SEFs, DCMs, DCOs, SDRs, and
reporting counterparties

Estimated annual number of responses per respondent: 21,247

Estimated total annual responses: 36,799,804

Estimated burden hours per response: 0.033

Estimated total annual burden hours per respondent: 701

Estimated aggregate total burden hours for all respondents: 1,214,392

3. Revisions to Collection 3038-0086 (relating to part 49 SDR regulations)??3

The Commission is revising collection 3038-0086 to account for changes in
certain SDR responsibilities under the final amendments to §§ 49.3, 49.5, 49.6, 49.9,
49.10, 49.11, and 49.26, and to the addition of §§ 49.28, 49.29, and 49.30. The estimated
hours burdens and costs provided below are in addition to or subtracted from the existing
hours burdens and costs in collection 3038-0086. The Commission also describes a
number of changes to sections that do not have PRA implications below, for clarity.

1. § 49.3 — Procedures for Registration
The final amendments to § 49.3(a)(5) remove the requirement for each SDR to

file an annual amendment to its Form SDR. This reduces the PRA burden for SDRs by

323 The Commission is also proposing to reduce the number of SDRs used in collection 3038-0086 to
calculate burdens and costs from 4 to 3. There are currently three SDRs provisionally registered with the
Commission. The Commission has not received any applications for SDR registration since 2012.



lowering the number of filings required for each SDR. The Commission estimates that
the PRA burden for each SDR will remain at 15 hours per filing, but that the number of
filings per year will be reduced from three to two, meaning that the final amendments to
§ 49.3(a)(5) reduces the burden on SDRs by 15 hours per year, for a total reduction of 45
annual burden hours across all three SDRs. This estimate is based on the Commission’s
experience with current SDR practices and the original supporting statement for
collection 3038-0086.32* The Commission does not anticipate any one-time, initial burden
changes related to final § 49.3(a)(5).

il. § 49.5 — Equity Interest Transfers

The final amendments to § 49.5 require SDRs to file a notification with the

Commission for each transaction involving the direct or indirect transfer of ten percent or
more of the equity interest in the SDR within ten business days of the firm obligation to
transfer the equity interest, to provide the Commission with supporting documentation for
the transaction upon the Commission’s request, and, within two business days of the
completion of the equity interest transfer, to file a certification with the Commission that
the SDR will meet all of its obligations under the Act and the Commission’s regulations.
The Commission estimates that the requirements of final § 49.5 create a burden of 15
hours per SDR for each qualifying equity interest transfer. Equity interest transfers for
SDR are rare, so the Commission estimates that each SDR will provide information
pursuant to final § 49.5 no more often than once every three years. As a result, the

estimated average annual PRA burden related to final § 49.5 is 5 hours per SDR, for a

324 The original supporting statement for collection 3038-0086 estimated that the requirements of current §
49.3(a)(5) will necessitate three filings per year and 15 hours per filing.



total estimated ongoing annual burden of 15 hours total for all three SDRs. The
Commission does not anticipate any one-time, initial burdens related to final § 49.5.
1ii. § 49.6 — Request for Transfer of Registration

The final amendments to § 49.6 require an SDR seeking to transfer its registration
to another legal entity due to a corporate change to file a request for approval with the
Commission before the anticipated corporate change, including the specific documents
and information listed in final § 49.6(c). The Commission estimates that the requirements
of final § 49.6 create a burden of 15 hours per SDR for each transfer of registration.
Transfers of registration for SDR are rare, so the Commission estimates that each SDR
will provide information pursuant to final § 49.6 no more often than once every three
years. As a result, the estimated average annual PRA burden related to final § 49.6 is 5
hours per SDR, for a total estimated ongoing annual burden of 15 hours total for all three
SDRs. The Commission does not anticipate any one-time, initial burdens related to final
§ 49.6.

v. § 49.9 — Open Swaps Reports Provided to the Commission

The final amendments to § 49.9 remove the current text of the section and replace
it with requirements related to SDRs providing open swaps reports to the Commission, as
instructed by the Commission. The instructions may include the method, timing,
frequency, and format of the open swaps reports.

The Commission estimates that SDRs will incur a one-time initial burden of 250
hours per SDR to create or modify their systems to provide the open swaps reports to the
Commission as instructed, for a total estimated hours burden of 750 hours. This burden

may be mitigated by the fact that SDRs currently have systems in place to provide similar



information to the Commission, which may reduce the effort needed to create or modify
SDRs’ systems. The Commission additionally estimates 30 hours per SDR annually to
perform any needed maintenance or adjustments to SDR systems.

The Commission expects that the process for providing the open swaps reports to
the Commission will be largely automated and therefore estimates a burden on the SDRs
of 2 hours per report. Though the Commission is not prescribing the frequency of the
open swaps reports at this time, the Commission estimates, only for the purposes of this
burden calculation, that the SDRs will provide the Commission with 365 open swaps
reports per year, meaning that the estimated ongoing annual additional hours burden for
generating the open swaps reports and providing the reports to the Commission is 730
hours per SDR.

The Commission therefore estimates a total ongoing additional annual hours
burden related to final § 49.9 of 760 hours per SDR3%3, for a total estimated ongoing
annual burden of 2,280 hours.

V. § 49.10 — Acceptance of Data

Final § 49.10(e) requires SDRs to accept, process, and disseminate corrections to
SDR data errors and omissions. Final § 49.10(e) also requires SDRs to have policies and
procedures in place to fulfill these requirements.

The Commission estimates that SDRs will incur a one-time initial burden of 100
hours per SDR to update and implement the systems, policies, and procedures necessary
to fulfill their obligations under final § 49.10(e), for a total increased initial hours burden

of 300 hours across all three SDRs. This burden may be mitigated by the fact that SDRs

325730 hours for the open swaps reports, and 30 hours to perform system maintenance.



already have systems, policies, and procedures in place to accomplish corrections to SDR
data and that the SDRs currently make such corrections on a regular basis. The
Commission additionally estimates 30 hours per SDR annually to perform any needed
maintenance on correction systems and to update corrections policies and procedures as
needed.

The Commission anticipates that the process for SDRs to perform corrections will
be largely automated, as this is the case with current SDR corrections. Based on swap
data available to the Commission and discussions with the SDRs, the Commission
estimates that an SDR will perform an average of approximately 2,652,000 data
corrections per year. Based on the same information, the Commission estimates that
performing each correction will require 2 seconds from an SDR. As a result, the
Commission estimates that the ongoing burden of performing the actual corrections to
SDR data will be approximately 1,473 hours per SDR annually, on average. The
Commission anticipates that once applicable, the verification rules may have the short
term effect of increasing the number of corrections per year, as reporting counterparties
discover errors in open swaps. The Commission further anticipates that the number of
corrections will then decrease as the new validation rules and revised technical
specifications improve the quality and accuracy of initial reporting, reducing the number
of corrections.

The Commission therefore estimates a total additional annual hours burden
related to final § 49.10(e) of 1,503 hours per SDR annually, for a total estimated ongoing
burden of 4,509 hours.

Vi. § 49.11 — Verification of Swap Data Accuracy



The final amendments to § 49.11 modify the existing obligations on SDRs to
confirm the accuracy and completeness of swap data. Final § 49.11(b) requires SDRs to
provide a mechanism that allows each reporting counterparty that is a user of the swap
data repository to access all swap data maintained by the swap data repository for each
open swap for which the reporting counterparty is serving as the reporting counterparty.
Final §§ 49.11(a) and 49.11(c)*?® do not have PRA implications beyond the burdens
discussed for paragraph (b) below.

While SDRs are already required to confirm the accuracy and completeness of
swap data under current § 49.11, the requirements in final § 49.11 impose different
burdens on the SDRs than the current regulation. The Commission estimates that each
SDR will incur an initial, one-time burden of 300 hours to build, test, and implement
updated verification systems, for a total of 900 initial burden hours across all SDRs. The
Commission also estimates 30 hours per SDR annually for SDRs to maintain their
verification systems and make any needed updates to verification policies and procedures
required under final § 49.11(a) and (c¢).

Currently, SDRs are required to confirm swap data by contacting both
counterparties for swaps that are not submitted by a SEF, DCM, DCO, or third-party
service provider every time the SDR receives swap data related to the swap. For swaps
reported by a SEF, DCM, DCO, or third-party service provider, the SDRs must currently

assess the swap data to form a reasonable belief that the swap data is accurate every time

326 The Commission notes that requirements of part 40 of the Commission’s regulations apply to SDRs
amending their verification policies and procedures regardless of final § 49.11(c), because verification
policies and procedures fall under the part 40 definition of a “rule.” See 17 CFR 40.1(i) (definition of rule
for the purposes of part 40). PRA implications for final § 49.11(c) are included under the existing approved
PRA collection for part 40 of the Commission’s regulations.



swap data is submitted for a swap. Under final § 49.11(b) and (c), SDRs are only required
to provide the mechanism that will allow reporting counterparties to perform verification,
as described above. The Commission also anticipates, based on discussions with SDRs
and other market participants, that the verification process will be largely automated once
the processes are in place, and will consist of an annual burden of 30 hours per SDR.

The Commission therefore estimates a total additional ongoing hours burden
related to final § 49.11 of 60 hours per SDR annually3?’, for a total estimated ongoing
burden of 180 hours.

vil. § 49.12 — Swap Data Repository Recordkeeping Requirements

The final amendments to § 49.12(a) and (b) incorporate existing SDR
recordkeeping obligations from § 45.2(f) and (g) respectively, which are already
applicable to SDRs under current § 49.12(a). As the recordkeeping requirements being
moved from § 45.2 already apply to SDRs under current § 49.12, the Commission does
not believe that amended § 49.12(a) or (b) requires any revision to hours burden related
to § 49.12 already included in collection 3038-0086. Final amendments to § 49.12(c)
require SDRs to maintain records of data validation errors and of data reporting errors,
which include records of data subsequently corrected by a SEF, DCM, or reporting
counterparty pursuant to parts 43, 45, and 46. Final § 49.12(c) does not, however, add
any new requirement to part 49, as all of the records to be kept are already required to be
kept by existing recordkeeping obligations as data submitted under part 43, 45, or 46. As
a result, the Commission does not believe that final § 49.12(c) requires an additional PRA

burden beyond that already included in collection 3038-0086.

32730 hours for system maintenance and 30 hours for the verification process.



viil.  § 49.26 — Disclosure Requirements of Swap Data Repositories

Final new § 49.26(j) requires SDRs to provide their users and potential users with
the SDR’s policies and procedures on reporting SDR data, including SDR data validation
procedures, swap data verification procedures, and SDR data correction procedures. The
Commission anticipates that SDRs will incur a one-time burden of 20 burden hours to
draft written documents to provide to their users and potential users, for a total increase
of 60 one-time burden hours across SDRs. The Commission also anticipates that SDRs
will update their policies once per year and incur a recurring burden of 10 hours annually
from providing any updated reporting policies and procedures to their users and potential
users, as needed, for a for a total estimated ongoing annual burden of 30 hours across the
three SDRs.

iX. § 49.28 — Operating Hours of Swap Data Repositories

Final new § 49.28 incorporates existing provisions of § 43.3(f) and (g) with
respect to hours of operation with minor changes and clarifications. Final § 49.28 extends
the provisions of current § 43.3(f) and (g) to include all SDR data and clarifies the
different treatment of regular closing hours and special closing hours. SDRs currently
have closing hours systems, policies, and procedures that apply to all SDR functions and
all SDR data under the current requirements. The final requirements related to declaring
regular closing hours and special closing hours also effectively follow current
requirements, without necessitating changes to current SDR systems or practices. The
Commission does, however, anticipate that the SDRs will need to issue notices to the
public related to closing hours under final § 49.28(a) and (c). The Commission estimates

that each SDR will issue three notices per year and spend five hours creating and



disseminating each notice, for a total of 15 hours per year preparing and providing public
notices per SDR, for a for a total estimated ongoing annual burden of 45 hours per year
across all SDRs.
X. § 49.29 — Information Relating to Swap Data Repository Compliance

Final new § 49.29 requires each SDR to provide, upon request by the
Commission, information relating to its business as an SDR, and such other information
that the Commission needs to perform its regulatory duties. This provision also requires
each SDR, upon request by the Commission, to provide a written demonstration of
compliance with the SDR core principles and other regulatory obligations. The PRA
burden associated with such responses is dependent on the number of requests made and
the complexity of such requests. Based on its experience with requests to DCMs, the
Commission estimates that each SDR will likely receive on average between three and
five requests per year, considering that an SDR is a newer type of registered entity than a
DCM. The Commission anticipates that the number of requests will decrease over time.
The Commission also anticipates that each such request will require the SDR to spend 20
hours to gather information and formulate a response, and bases its estimate of burden
hours assuming five such requests per year, for a total additional hours burden of 100
hours per SDR per year, for a total estimated ongoing annual burden of 300 hours per
year across all SDRs. The Commission does not anticipate that SDRs will incur any one-
time hours burden or costs in complying with this regulation.

The Commission therefore estimates that the total overall burdens for updated
Information Collection 3038-0086 will be as follows:

Estimated number of respondents affected: 3 SDRs



Estimated annual number of responses per respondent: 154,327,169

Estimated total annual responses: 462,981,508

Estimated burden hours per response: 0.0006

Estimated total annual burden hours per respondent: 99,197

Estimated aggregate total burden hours for all respondents: 297,591
C. Cost-Benefit Considerations
1. Introduction

Section 15(a)??8 of the CEA requires the Commission to consider the costs and
benefits of its actions before promulgating a regulation under the CEA or issuing certain
orders. Section 15(a) further specifies that the costs and benefits shall be evaluated in
light of five broad areas of market and public concern: (1) Protection of market
participants and the public; (2) efficiency, competitiveness, and financial integrity of
markets; (3) price discovery; (4) sound risk management practices; and (5) other public
interest considerations. The Commission considers the costs and benefits resulting from
its discretionary determinations with respect to the section 15(a) factors.

In this release, the Commission is revising existing regulations in parts 43, 45, and
49. The Commission is also issuing new regulations in part 49. Together, these revisions
and additions are intended to address swap data verification and to improve the quality of

data reporting generally. Some of the amendments are substantive. A number of

3287 U.S.C. 19(a).



amendments, however, are non-substantive or technical, and therefore will not have
associated cost-benefits implications.3?’

In the sections that follow, the Commission discusses the costs and benefits
associated with the final rule and reasonable alternatives are considered. Comments
addressing the associated costs and benefits of the rule are addressed in the appropriate
sections. Wherever possible, the Commission has considered the costs and benefits of the
final rule in quantitative terms.

Given that many aspects of the Proposal did not dictate the means by which SDRs
or reporting counterparties must comply, the Commission recognized that the quantitative
impact of the proposed rule would vary by each entity because the affected market
participants vary in technological and staffing structure and resources. The Commission
also noted in the Proposal that because of differences in the sizes of SDR operations,
many of the costs associated with the proposed rulemaking were not readily quantifiable
without relying on and potentially divulging confidential information. The Commission
believed that many of the proposed rules would have affected a wide variety of
proprietary reporting systems developed by SDRs and reporting counterparties.

With these understandings, the Commission asked the public to provide
information regarding quantitative costs and benefits related to complying with the
Commission’s proposed rules. The Commission received comments from market
participants, such as SDRs and reporting counterparties, and other interested public

commenters. Some of the commenters asserted that some of the proposed rules would

329 The Commission believes there are no cost-benefit implications for Final §§ 49.2, 49.15, 49.16, 49.18,
49.20, 49.24, and 49.31.



generate significant or burdensome costs, but no commenters quantified such costs. Nor
did commenters, in particular the limited universe of market participants required to
report and collect data, quantify costs they currently expend to comply with current swap
data reporting requirements.?3? If the Commission possessed information regarding
current and actual costs, the Commission could consider current monetary outlays against
the anticipated quantitative costs and benefits needed to comply with the rules in this
final rulemaking.

As a result, the Commission has considered the costs and benefits of the rules in
this final rulemaking and has provided broad ranges of estimates of the costs associated
with implementing some of the rule changes. It is reasonable to use ranges because the
final rules are flexible, which means SDRs and reporting counterparties will take
different approaches to comply with the final rules. In addition, ranges account for
variation in technological and staffing structure, resources, and operational sophistication
of affected market participants.

In several of the sections below, the Commission has estimated the number of
hours it believes market participants will likely expend to comply with the final rules.
These cost estimates focus on the technical aspects of the final rules and are separate
from those listed in the Paperwork Reduction Act discussion above in section VII.B. The
Commission has made reasonable estimations based, in part, on its familiarity with the
work of SDRs and reporting counterparties, and its own experience in building systems to

collect swap data. To monetize the hours, the Commission multiplies the number of hours

330 See section I above for discussion of the history behind swaps data reporting required by CEA section
21.



and an hourly wage estimate. As most of the final rules may require technological
changes, the Commission uses hourly wages for developers. The Commission estimated
the hourly wages market participants will likely pay software developers to implement
changes to be between $48 and $101 per hour.?3! The Commission recognizes that for
some services—Ilike compliance review, and legal drafting and review—the wage rates
may be more or less than the $48 to $101 range for developers. The Commission
believes, however, that the estimated cost ranges, discussed below, will cover most
budgets for tasks, regardless of the exact nature of the tasks needed to comply with the
final rules.
2. Background

Since their promulgation in 2011, the provisions in part 49 have required SDRs
to, among other things, accept and confirm data reported to SDRs. The Commission
believes SDRs’ collection and maintenance of swap data as required in parts 45 and 49
has allowed the Commission to better monitor the overall swaps market and individual
market participants. In contrast, before the adoption of the Dodd-Frank Act and its
implementing regulations, the swaps market generally, and transactions and positions of
individual market participants in particular, were not transparent to regulators or the

public.

31 Hourly wage rates were based on the Software Developers and Programmers category of the May 2019
National Occupational Employment and Wage Estimates Report produced by the U.S. Bureau of Labor
Statistics, available at https.://www.bls.gov/oes/current/oes_nat.htm. The 25th percentile was used for the
low range and the 90th percentile was used for the upper range ($36.89 and $78.06, respectively). Each
number was multiplied by an adjustment factor of 1.3 for overhead and benefits (rounded to the nearest
whole dollar) which is in line with adjustment factors the Commission has used for similar purposes in
other final rules adopted under the Dodd-Frank Act. See, e.g., 77 FR at 2173 (Jan. 13, 2012) (using an
adjustment factor of 1.3 for overhead and other benefits). These estimates are intended to capture and
reflect U.S. developer hourly rates market participants are likely to pay when complying with the proposed
changes. The Commission recognizes that individual entities may, based on their circumstances, incur costs
substantially above or below the estimated averages.



Under the current data reporting requirements, the Commission has had the
opportunity to work directly with SDR data reported to, and held by, SDRs. Based on its
experience working with SDR data, along with extensive feedback and comments
received from market participants, the Commission believes that improving SDR data
quality will help enhance the data’s usefulness. In this final rulemaking, the Commission
has focused on the operation and implementation of CEA section 21,332 which contains
requirements related to SDRs, including the requirement to confirm data.333 The
Commission also is modifying a number of other regulations for clarity and consistency
and to enhance the Commission’s ability to monitor and supervise the swaps market.

Prior to discussing the rule changes, the Commission describes below the current
environment that will be impacted by these changes. Three SDRs are currently
provisionally registered with the Commission: CME, DDR, and ICE. Each SDR has
unique characteristics and structures that determine how the rule changes will impact its
operations. For example, SDRs affiliated with DCOs tend to receive a large proportion of
their SDR data from swaps cleared through those affiliated DCOs, while independent
SDRs tend to receive SDR data from a wider range of market participants.

The current reporting environment also involves third-party service providers.
These entities assist market participants with fulfilling the applicable data reporting
requirements, though the reporting requirements do not apply to third-party service

providers directly.

332 See 7 U.S.C. 24a.
33 See 7 U.S.C. 24a(c)(2).



Current regulations have not resulted in data quality that meets the Commission’s
expectations. For example, current regulations do not include a specific affirmative
obligation for swap counterparties to review reported swap data for errors.’3* Swap
counterparties are required to correct data errors only if inaccurate data is discovered, and
therefore data quality is partially dependent on processes that are not mandated by the
Commission. The result has been that market participants too often have not reviewed
data and corrected any errors. It is not uncommon for Commission staff to find
discrepancies between open swaps information available to the Commission and reported
data for the same swaps. For example, in processing open swaps reports to generate the
CFTC’s Weekly Swaps Report,33 Commission staff has observed instances where the
notional amount of a swap differs from the swap data reported to an SDR for the same
swap. Other common examples of discrepancies include incorrect references to an
underlying currency, such as a notional value incorrectly linked to U.S. dollars instead of
Japanese Yen. These examples, among others, strongly suggest a need for better
verification of reported swap data.

Weaknesses in SDR policies and procedures also have created additional
challenges for swap data accuracy. As discussed above, certain SDR policies and
procedures for swap data have been based on negative affirmation, i.e., predicated on the
assumption that reported swap data is accurate and confirmed if a reporting counterparty
does not inform the SDR of errors, or otherwise make subsequent modifications to the

swap data, within a certain period of time.33¢ As reporting counterparties are typically not

334 See 17 CFR 43.3(e); 17 CFR 45.14.

35 See CFTC’s Weekly Swaps Report, available at
https://www.cftc.gov/MarketReports/SwapsReports/index.htm.



reviewing their reported swap data maintained by SDRs, the data is effectively assumed
to be accurate, and errors are not sufficiently discovered and corrected. The volume of
inaccurate swap data that is discovered by market participants or the Commission shows
that current regulations are ineffective in producing the quality of swap data the
Commission expects and needs to fulfill its regulatory responsibilities.

The Commission believes that amendments and additions to certain regulations,
particularly in parts 43, 45, and 49, will improve data accuracy and completeness. The
regulatory changes in this final rulemaking aim to meet this objective.

This final rulemaking also includes amendments to part 49 to improve and
streamline the Commission’s oversight of SDRs. These amendments include new
provisions allowing the Commission to request demonstrations of compliance and other
information from SDRs.

For each amendment discussed below, the Commission summarizes the
changes,*7 and identifies and discusses the costs and benefits attributable to the changes.
The Commission then considers reasonable alternatives to the rules. Finally, the
Commission considers the costs and benefits of all of the rules jointly in light of the five
public interest considerations in CEA section 15(a).

The Commission notes that this consideration of costs and benefits is based on the
understanding that the swaps market functions internationally. Many swaps transactions

involving U.S. firms occur across international borders and some Commission registrants

336 See 17 CFR 49.11(b)(1)(ii) and (b)(2)(ii).

337 As described throughout this release, the Commission is also proposing a number of non-substantive,
conforming rule amendments in this release, such as renumbering certain provisions and modifying the
wording of existing provisions. Non-substantive amendments of this nature may be described in the cost-
benefit portion of this release, but the Commission will note that there are no costs or benefits to consider.



are organized outside of the United States, with leading industry members often
conducting operations both within and outside the United States, and with market
participants commonly following substantially similar business practices wherever
located. Where the Commission does not specifically refer to matters of location, the
discussion of costs and benefits refers to the rules’ effects on all swaps activity, whether
by virtue of the activity’s physical location in the United States or by virtue of the
activity’s connection with, or effect on, U.S. commerce under CEA section 2(i).33® The
Commission contemplated this cross-border perspective in 2011 when it adopted § 49.7,
which applies to trade repositories located in foreign jurisdictions.?3?
3. Baseline

There are separate baselines for the costs and benefits that arise from the finalized
regulations in this release. The baseline for final § 43.3(e) is existing § 43.3(e). The
baseline for final § 45.14 is existing § 45.14. The baseline for amendments to current part
49 regulations is the existing part 49 and current practices. For final § 49.12, the baseline
is existing § 49.12, as well as § 45.2(f) and (g), which will be replaced by final § 49.12.
For final § 49.17, the baseline is current §§ 49.17 and 45.13.

The Commission is also finalizing four new regulations: §§ 49.28, 49.29, 49.30,

and 49.31. For final § 49.28 the baseline is existing § 43.3(f) and (g), because the

38 See 7 U.S.C. 2(i). CEA section 2(i) limits the applicability of the CEA provisions enacted by the Dodd-
Frank Act, and Commission regulations promulgated under those provisions, to activities within the U.S.,
unless the activities have a direct and significant connection with activities in, or effect on, commerce of
the U.S.; or contravene such rules or regulations as the Commission may prescribe or promulgate as are
necessary or appropriate to prevent the evasion of any provision of the CEA enacted by the Dodd-Frank
Act. The application of section 2(i)(1) to § 45.2(a), to the extent it duplicates § 23.201, with respect to
SDs/MSPs and non-SD/MSP counterparties is discussed in the Commission’s final rule, “Cross-Border
Application of the Registration Thresholds and Certain Requirements Applicable to Swap Dealers and
Major Swap Participants,” 85 FR 56924, 56965-66 (Sept. 14, 2020).

339 See 17 CFR 49.7.



requirements in § 43.3(f) and (g) are being moved to final § 49.28. For final §§ 49.29 and
49.30, the baselines are current practices. Final § 49.31 concerns internal Commission
practices and is not subject to consideration of costs and benefits.
4. Costs and Benefits of Amendments to Part 49
1. § 49.2 — Definitions

The Commission is adopting editorial and conforming amendments to certain
definitions in final § 49.2. The Commission considers the definitions to have no cost-
benefit implications on their own. In addition, the Commission believes the amendments
to § 49.2 are non-substantive changes that will not impact existing obligations on SDRs
or reporting counterparties, and, therefore, the amended definitions have no cost-benefit
implications.
i1. § 49.3 — Procedures for Registration

The Commission is adopting the amendments to § 49.3(a)(5) and the conforming
amendments to Form SDR and § 49.22(f)(2) as proposed in part and is not adopting the
proposed amendments in part. The Commission is removing the current requirements for
SDRs to file an annual amendment to Form SDR but declines to amend the requirement
to update the Form SDR after the Commission grants an SDR registration under
§ 49.3(a).340 The annual Form SDR filing requirement is unnecessary for the Commission
to successfully perform its regulatory functions.

The amendments to § 49.3(a)(5) benefit SDRs by reducing the amount of
information that SDRs must provide to the Commission on an annual basis and the

frequency with which SDRs must deliver information updating Form SDR.

340 See 17 CFR 49.3(a)(5).



By removing the requirement to file an annual update to Form SDR in current §
49.3(a)(5), SDRs will benefit from expending fewer resources to provide information to
the Commission. The Commission believes that the eliminated requirement is
burdensome and unnecessary, as the SDRs already submit, and will continue to submit,
the same updated information in the required periodic Form SDR amendments. The
Commission believes that costs of eliminating the annual Form SDR update requirement,
in terms of impairing the Commission’s access to information, will be minimal. The costs
related to the changes to § 49.3(a)(5) will largely be associated with any needed
adjustments to SDR policies and procedures related to reducing the number of updates to
Form SDR.

Notwithstanding the anticipated incremental costs, the Commission believes this
change to § 49.3(a)(5) is warranted in light of the anticipated benefits.

iii. § 49.5 — Equity Interest Transfers

The Commission is finalizing various amendments to § 49.5 to simplify and
streamline the requirements for when an SDR enters into an agreement involving the
transfer of an equity interest of ten percent or more in the SDR. The Commission also is
extending the notice filing deadline.

Current § 49.5 requires three actions by an SDR as part of an equity interest
transfer: (1) issue a notice to the Commission within one business day of committing to
the transfer; (2) submit specific documents to the Commission, as well as update its Form
SDR; and (3) certify compliance with CEA section 21 and Commission regulations

adopted thereunder within two business days of the transfer of equity.



Final § 49.5 is less demanding than current § 49.5. Final § 49.5 ensures that the
Commission is apprised of a change that might impact SDR operations and provided with
information to aid any evaluation processes the Commission undertakes. Yet, final § 49.5
gives an SDR more time in which to notify the Commission of an equity interest transfer
and eliminates unnecessary filings. Final § 49.5(a) requires an SDR: (i) to notify the
Commission of each transaction involving the direct or indirect transfer of ten percent or
more of the equity interest in the SDR within ten business days of “a firm obligation to
transfer”; and (i) to provide the Commission with supporting documentation upon
request. Final § 49.5(b) requires that the notice in § 49.5(a) be filed electronically with the
Secretary of the Commission and DMO at the earliest possible time, but in no event later
than ten business days following the date upon which a firm obligation is made for the
equity interest transfer. Final § 49.5(c) requires that upon the transfer, whether directly or
indirectly, the SDR shall file electronically with the Secretary of the Commission and
DMO a certification that the SDR meets all of the requirements of CEA section 21 and
the Commission regulations thereunder, no later than two business days following the
date on which the equity interest was acquired.

The Commission requested the public to comment on the cost-benefit
considerations related to proposed § 49.5, but the Commission did not receive any
comments. Consequently, the Commission continues to believe that the amendments will
benefit SDRs by lowering the burdens related to notifying the Commission of equity
interest transfers and by extending the time SDRs have to file the notice with the
Commission. The amendments benefit SDRs by reducing the burden to notify the

Secretary of the Commission and DMO of transfers by extending the available time from



one business day to ten business days. More time will give SDRs greater latitude in
managing how they use their time and allocate resources to file the required notices and
certification.

In addition, SDRs will no longer have the obligations in current § 49.5(a) to
update Form SDR and in current § 49.5(b) to provide specifically-identified documents to
the Commission with the equity interest transfer notification. Final § 49.5 instead states
that the Commission may request supporting documentation for the transaction. Even if
the request causes the SDR to submit more documents than the ones listed in the current
regulation or Form SDR, the requested documents will be tailored to the Commission’s
evaluation of the equity transfer. SDRs will benefit from not expending resources and
time to collect, file, record, and track documents listed in current § 49.5 that may have no
value to the Commission’s review. The Commission’s ability to request supporting
documentation mitigates costs in terms of detrimental effects that could arise from less
information about the transfer being available to the Commission.

Additional costs to SDRs, if any, will stem from the inclusion of “indirect
transfers” of equity interest in § 49.5. This could increase the costs to SDRs, if the
inclusion of indirect transfers results in more equity interest transfers being subject to the
regulation and the associated need to provide information to the Commission. The
inclusion of indirect transfers benefits the Commission by providing greater insight into
equity interest transfers that could affect the business of an SDR, even though the equity
interest transfer does not involve the SDR directly. As equity interest transfers are rare

occurrences and the Commission does not anticipate that including indirect transfers will



result in substantially more equity interest transfers, the Commission expects the potential
additional costs connected to final § 49.5 to be small.

Notwithstanding the anticipated incremental costs, the Commission believes the
changes to § 49.5 are warranted in light of the anticipated benefits.
iv. § 49.6 — Request for Transfer of Registration

The Commission is finalizing § 49.6 as proposed. Final § 49.6(a) requires an SDR
seeking to transfer its SDR registration following a corporate change to file a request for
approval to transfer the registration with the Secretary of the Commission in the form and
manner specified by the Commission. Final § 49.6(b) specifies that an SDR file a request
for transfer of registration as soon as practicable before the anticipated corporate change.
Final § 49.6(c) sets forth the information that must be included in the request for transfer
of registration, including the documentation underlying the corporate change, the impact
of the change on the SDR, governance documents, updated rulebooks, and
representations by the transferee entity, among other things. Final § 49.6(d) specifies that
upon review of a request for transfer of registration, the Commission, as soon as
practicable, shall issue an order either approving or denying the request for transfer of
registration.

The Commission sought public comment on its cost-benefit considerations related
to § 49.6. The Commission did not receive any comments.

The Commission continues to believe that § 49.6 will not impose any additional
costs on SDRs compared to the current requirements that include meeting filing deadlines
for submitting a Form SDR. The amendments to § 49.6 create several benefits that

include simplifying the process for requesting a transfer of SDR registration and reducing



the burdens on SDRs for successfully transferring an SDR registration to a successor
entity. Final § 49.6 eliminates duplicative filings by requiring a more limited scope of
information and representations from the transferor and transferee entities than existing

§ 49.6, which requires a full application for registration on Form SDR, including all Form
SDR exhibits. Final § 49.6 focuses on ensuring the Commission receives relevant
information needed to approve a request for a transfer of an SDR registration promptly.

v. § 49.9 — Open Swaps Reports Provided to the Commission

The Commission is finalizing § 49.9 as proposed. Final § 49.9 creates a new
regulatory obligation by requiring an SDR to provide the Commission with an open
swaps report that contains an accurate reflection of data for every swap data field
required to be reported under part 45 for every open swap maintained by the SDR.

Final § 49.9 alters current § 49.9 substantially. Current § 49.9 does not
specifically discuss open swaps reports; rather, it outlines twelve SDR duties through
cross-references to other part 49 regulations. For example, current § 49.9 states that SDRs
must “accept swap data as prescribed in § 49.10;” provide direct electronic access to the
Commission “as prescribed in § 49.17;” and adopt disaster recovery plans “as prescribed
in § 49.23 and § 49.13.734! The Commission is removing the list of duties in § 49.9 and
replacing it with a regulation that assigns SDRs the obligation to issue open swaps reports

to the Commission.3*?

341 17 CFR 49.9(a).

342 The Commission believes that removing the list of duties in § 49.9 is a non-substantive change that does
not implicate cost or benefit considerations, because the list consists of cross-references to other
regulations. The costs and benefits of the addition of new requirements in final § 49.9 are considered
below.



The Commission requested public comment on its consideration of the costs and
benefits related to proposed § 49.9. The Commission did not receive any comments.

The Commission believes that while there may be costs imposed by final § 49.9,
costs will be mitigated by the fact that SDRs already send the Commission reports that
are similar to the open swaps reports required by final § 49.9. Given that SDRs already
have systems to issue reports, the adjustments SDRs must undertake to comply with final
§ 49.9 should be incremental in terms of financial and administrative outlays to modify
technological infrastructures to meet the Commission’s requirements. The Commission
believes the costs may include expenditures to modify current reporting systems to meet
the requirements for the open swaps reporting systems and costs to maintain SDR
systems.

Currently, SDRs produce reports using differing approaches to calculations and
formats. There may be costs to change systems to meet the Commission’s required
standardized format for open swaps reports. The Commission, however, does not expect
the format of these reports to change frequently. The Commission believes a standardized
report will ensure the report is in a more usable format that assists and improves the
Commission’s regulatory efforts. The Commission uses current SDR reports to perform
market risk and position calculations. The Commission also uses SDR reports to create
and publish the Commission’s weekly swaps report and quarterly entity-netted notional
reports. The Commission-issued reports benefit market participants and the public by
providing and analyzing data sourced directly from the SDRs. This information on open
swaps is unique and is not available to the public until the Commission publishes its

reports.



The Commission recognizes that the three existing SDRs vary in size of
operations. They also service and process different volumes of data for various asset
classes. As a result, the qualitative and quantitative costs to comply with § 49.9 will differ
between SDRs. Notably, however, no commenters submitted estimates of time or
monetized costs for proposed § 49.9 or the amount of current costs to produce reports.
Based on the Commission’s knowledge of SDRs and its own technological experience,
the Commission estimates that each SDR will expend 250 hours to establish an open
swaps report system that complies with § 49.9. Thereafter, the Commission estimates that
each SDR will spend 30 hours on maintenance and 730 hours dedicated to issuing open
swaps reports annually. The Commission monetizes the initial set-up and annual hours by
multiplying by the wage-rate range of $48 to $101 to estimate that each SDR will expend
$12,000 to $25,250 to establish an open swaps report system and then expend $36,480 to
$76,760 for annual maintenance and reporting.343

The Commission considered and rejected the alternative of not adopting § 49.9.
The Commission believes that the absence of a requirement for open swaps reports
creates regulatory ambiguity and the possibility that SDRs might stop voluntarily

producing open swaps reports. If the latter were to occur, the weekly swaps report would

343 See supra note 344 (discussion of BLS wage estimates). These estimates, discussed here and below,
focus on the costs and benefits of the amended rules market participants are likely to encounter with an
emphasis on technical details, implementation, and market-level impacts. Where software changes are
expected, these costs reflect software developer labor costs only, not a blend of different occupations. Costs
and benefits quantified at the market participant or reporting entity level are listed in the Paperwork
Reduction Act discussion above in section VII.B and reflect blended burden costs as defined in the
supporting statement for Part 49. Those costs are not repeated in this section. Wherever appropriate,
quantified costs reflected in the Paperwork Reduction Act discussion are noted below.



be adversely impacted, possibly temporarily eliminated, and efforts to inform the public
of developments in swaps markets would be hindered. This cost is significant because
SDR reports and Commission-issued reports have become invaluable to the public’s and
the Commission’s understanding of derivatives markets.

Notwithstanding the costs and in light of the drawbacks of possible alternatives,
the Commission believes § 49.9 is warranted in light of the anticipated benefits.
vi. § 49.10 — Acceptance of Data

Final § 49.10(e) requires an SDR to accept corrections for errors in SDR data that
was previously reported, or erroneously not reported, to SDRs. The Commission is
finalizing § 49.10(e)(1) through (4) generally as proposed, with modifications and textual
clarifications in response to public comments. The final rule sets forth the specific
requirements SDRs will need to satisfy under § 49.10(e): (i) accept corrections for errors
reported to, or erroneously not reported to, the SDR until the end of the record-keeping
retention period under § 49.12(b)(2); (i1) record corrections as soon as technologically
practicable after accepting the corrections; (iii) disseminate corrected SDR data to the
public and the Commission, as applicable; and (iv) establish, maintain, and enforce
policies and procedures designed to fulfill these responsibilities under § 49.10(e)(1)
through (3).

In the Proposal, the Commission explained that § 49.10(e) could impose some
costs on SDRs, but that the costs would not be significant and are largely related to any
needed updates to SDR error correction systems. The Commission based its belief, in

part, on the fact that SDRs are currently required to identify cancellations, corrections,



and errors under parts 43 and 45.34 Joint SDR commented that this is an incorrect
understanding because SDRs “make available facilities to reporting entities to meet their
obligations to make such corrections.””?# Joint SDR added: “In order for an SDR to take
on the new obligation of making corrections, rather than allowing a reporting entity to
submit corrections themselves, would necessitate significant changes to the SDR’s
systems.”346 Joint SDR also stated that it would be costly to make corrections to data for
dead swaps. They specifically explained: “This requirement would be costly for the
SDRs as data will need to be maintained in a readily accessible format for an unlimited
amount of time and the SDR will be unable to archive the data in accordance with its
internal policies and procedures.”34

The Commission is persuaded by commenters’ statements that proposed §
49.10(e) would be costly and burdensome without changes. Given that final § 49.10(e)
must be read with final §§ 43.3(e), 45.14, and 49.11, SDRs’ costs related to § 49.10(e)
should be far less than anticipated.

The Commission believes that there will be costs connected with implementing
final § 49.10(e). Currently, SDRs must accept and record data, as well as disseminate
calculations and corrections to SDR data.?*® Final § 49.10(¢) might require SDRs to
expend incremental costs in terms of financial and staff outlays to adjust systems to

“accept” and “record” corrections. These incremental costs should be limited because, as

34 See 17 CFR 43.3(e)(1), (3), and (4); 17 CFR 45.14(c).
345 Joint SDR at 8 n. 28.

346 Joint SDR at 8 n. 28.

347 Joint SDR at 9.

348 17 CFR 49.10 (SDR “shall accept and promptly record all swap data....”). See also § 43.3(e)(1), (3), and
(4); 17 CFR 45.14(c).



mentioned earlier, SDRs already make facilities available to reporting counterparties to
make corrections. The Commission believes that the commenter misunderstands the
requirements of proposed and final § 49.10(e) and the associated costs as requiring more
direct participation in the correction process than is currently required. Nothing in
proposed or final § 49.10(e) would require the SDRs to change a current approach based
on making facilities available that allow market participants to submit corrections or
obligate an SDR to do anything more to accept, record, and disseminate corrections than
is currently required.

The Commission also believes that the inclusion of the technical specification and
validation requirements for SDR data in parallel Commission rulemaking?*° will help
prevent certain types of SDR data reporting errors before they occur, and, therefore,
reduce the need for market participants and the SDRs to correct those types of errors and,
as a result, the corresponding costs incurred by SDRs to correct errors will likely
decrease over time.

Final § 49.10(e) will also limit SDR error correction requirements to the
applicable recordkeeping obligation in final § 49.12. SDRs will not be obligated to
indefinitely maintain storage and legacy systems for dead swaps or to correct dead swaps
for which the records retention period has expired.

SDRs also might incur incremental costs related to establishing, maintaining, and
enforcing the policies and procedures required by final § 49.10(e). The Commission,

however, believes that costs will be limited to initial creation costs and update costs for

349 See generally 85 FR 21516, et seq. (Apr. 17, 2020); 85 FR 21578, et seq. (Apr. 17, 2020)



the policies and procedures as needed, as mitigated by any existing SDR error correction
policies and procedures.

The Commission continues to believe that one of the main benefits of § 49.10(e)
is improved data quality resulting from SDRs collecting and disseminating accurate
swaps data. Accurate and complete datasets will enable the Commission to better
understand markets and trading behavior, and guard against abusive practices. In
addition, the Commission uses swap SDR data to produce public information on the
swaps markets, such as the weekly swaps reports. The Commission believes that accurate
data reflected in the weekly swaps report will improve the quality and reliability of the
reports. All market participants and the public benefit from complete and accurate SDR
data.

Final § 49.10(e) is linked closely to final §§ 43.3(e), 45.14, and 49.11. Because of
the changes to current §§ 43.3(e), 45.14, and 49.11, there will be costs associated with §
49.10(e). The Commission, however, believes that the benefits related to using accurate
data sets warrant the costs of changes to § 49.10(e).

vii. § 49.11 — Verification of Swap Data Accuracy

In response to comments, the Commission is modifying final § 49.11 so that the
verification process is less burdensome and more flexible than the process set forth in
proposed § 49.11. Final § 49.11 requires an SDR to: (i) verify the accuracy and
completeness of swap data that the SDR receives from a SEF, DCM, or reporting
counterparty, or third-party service providers acting on their behalf; and (ii) establish,
maintain, and enforce policies and procedures reasonably designed to verify the accuracy

and completeness of that swap data. In terms of implementation, § 49.11 requires an SDR



to provide a mechanism that allows each reporting counterparty that is a user of the SDR
to access all swap data maintained by the SDR for each open swap for which the
reporting counterparty is serving as the reporting counterparty. Under companion
provisions in § 45.14, a reporting counterparty is required to perform verifications of the
relevant swap data at specified intervals, using the mechanism provided by an SDR under
§ 49.11, and to correct any errors discovered.

The Commission anticipates that the final rule will provide benefits, as compared
to the current regulation, by improving the quality of data received and maintained by
SDRs. The final rule is expected to lead to swap data errors being discovered and
corrected more frequently and earlier than is often the case under the current regulations.
Existing Commission regulations and SDRs rules and policies allow counterparties to
presume data is accurate when it may not be. The absence of an affirmative verification
requirement has also resulted in counterparties not discovering errors, including many
obvious errors, and therefore not correcting the errors, for extended periods.

The new requirements in final § 49.11 will also impose costs. As discussed in
more detail below, commenters provided qualitative comments on the Commission’s
consideration of the costs and benefits of proposed § 49.11, but did not provide
quantitative information. As final § 49.11 grants SDRs the flexibility to devise their own
processes to allow reporting counterparties to access swap data for verification, it is
difficult to determine the amount of hours and effort SDRs will need to comply with §
49.11. Based on comments, the Commission believes that SDRs will be able to leverage

current technological systems to provide access to reporting counterparties to verify data



under § 49.11.3%0 In the absence of information from commenters, the Commission
estimates that it will take each SDR up to 500 hours to build, test, and implement
verification systems that are of their own design.?>! The Commission estimates that SDRs
will expend 50 hours or fewer annually to maintain systems and revise policies and
procedures. The Commission monetizes the hours by multiplying by a wage rate of $48
to $101.3>2 The Commission estimates that the initial costs to an SDR of implementing §
49.11 will range between $24,000 and $50,500. The annual costs will range between
$2,400 and $ 5,050.

Before adopting the verification requirements in final § 49.11, the Commission
considered the two following requirements that were in the Proposal: (1) requiring an
SDR to establish, maintain, and enforce policies and procedures reasonably designed for
the SDR to successfully receive verifications of data accuracy and notices of discrepancy
from reporting counterparties®>? and (2) requiring SDRs to issue open swaps reports to
reporting counterparties on a weekly or monthly basis, depending on the type of reporting
counterparty involved.>>*

The Commission received numerous comments on these two requirements in

response to the Commission’s request for comment. ISDA/SIFMA suggested that the

350 Joint SDR at 6 n. 28.

351 In the Proposal, the Commission estimated burden hours based on proposed § 49.11. Because final §
49.11 is more flexible and does not require the creation of open swaps reports or the building of systems to
send and receive messages with reporting counterparties, the Commission believes that SDRs and reporting
counterparties will employ less onerous and more economical approaches to meeting their § 49.11 and §
45.14 obligations. Therefore, the Commission is using the estimated burden hours in the Proposal as upper
limits on the number of hours entities will use to develop and maintain data verification systems.

332 See supra note 344 (discussion of BLS wage estimates).
333 Proposal at 84 FR 21051-55 (May 13, 2019).
354 1d



Commission issue a more principles-based verification process than the one described in
proposed §§ 45.14(a) and 49.11(b).35 ISDA/SIFMA recommended eliminating the
requirement that reporting counterparties reconcile swaps data with SDR-issued open
swaps reports as well as obligations that SDRs manage or monitor such reconciliations.3%¢
ISDA/SIFMA proposed a verification process that would require reporting
counterparties, via required policies and procedures, “to periodically reconcile the
relevant SDR data with the data from their internal books and records for accuracy.”3’
Reporting counterparties that are SDs, MSPs, or DCOs would be required to perform
verifications monthly and all other reporting counterparties would be required to verify
data quarterly.33® The reporting counterparties would need to keep a record of
verifications and make that information available to SDRs or the Commission upon
request.>® This approach would enable reporting counterparties to leverage their own
data validation efforts and eliminate the burden of sending multiple notifications.3%°

As explained in section II.G above, the Commission is persuaded by comments
that a more flexible verification process will have the same, if not better, effect on data
quality as the proposed verification process. As final § 49.11 does not include the
requirement for SDRs to distribute open swaps reports to reporting counterparties or to
have policies and procedures to receive verifications of accuracy and notices of

discrepancy from reporting counterparties, SDRs will have greater flexibility in
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managing their relationships with reporting counterparties than they were expected to
have under the Proposal.

The differences between final § 49.11 and the Proposal also affect the
Commission’s cost considerations. In the Proposal, the Commission recognized that the
SDRs would bear most of the costs associated with the proposed amendments to
§ 49.11.3%! The Commission stated that there would be initial costs from establishing
systems to generate open swaps reports and to successfully distribute these reports to all
reporting counterparties. There also would be recurring costs related to any needed
adjustments to SDR systems over time and to accommodate the arrival or departure of
reporting counterparties. The Commission also stated that an SDR’s costs would be
insignificant because an SDR would automate the verification process.36?

Joint SDR disagreed with the Commission’s cost assessments for proposed §
49.11.363 Joint SDR commented that “chasing reporting counterparties who have not
provided verification of data accuracy or a notice of discrepancy in order to establish the
SDR made a ‘full, good-faith effort to comply’” would require an expenditure of
significant resources.?%* Joint SDR also highlighted that the “cost of creating and
maintaining a system to verify each message would be significant.”3%3 Joint SDR

encouraged the Commission to recognize that any new message types impose

361 Proposal at 84 FR 21084 (May 13, 2019).

362 Proposal at 84 FR 21084 (May 13, 2019) (“these changes would [not] be significant because, based on
discussion with the SDRs and other market participants, the Commission believes SDRs would largely
automate the verification process.”)

363 Joint SDR at 2-3.
364 Joint SDR at 3.
365 Joint SDR at 6. See also ICE Clear at 3 (referencing Joint SDR).



development costs on SDRs, reporting counterparties, and all third-parties or vendors
who build and maintain reporting systems.3%¢

Other commenters characterized their objections to the proposed message-based
verification process as a costly endeavor. FIA requested a more principles-based
approach to verifying swaps under § 49.11, because they believed the approach in
proposed § 49.11 would create more burdens than benefits.’%” FIA added that
“verification requirements will have little marginal benefit relative to the increased costs
on reporting counterparties, in particular those that are not registered [SDs].””363
ISDA/SIFMA stated that they believe the “proposed prescriptive approach to verification
would result in considerable costs for reporting parties to implement.”3%° ICE Clear
commented that the Commission failed to discuss how the additional verification and
messaging costs “would result in increased levels of data accuracy sufficient to warrant
imposing the obligations.”370

The Commission believes that the costs resulting from the verification process
under § 49.11 as finalized will be less burdensome than the costs the Commission
estimated in the Proposal. For instance, SDRs would have incurred costs to create and
distribute weekly and monthly open swaps reports as the Commission initially proposed,

but will not incur these costs under final § 49.11.37! Under final § 49.11, SDRs and other

366 Joint SDR at 6 and n. 22.

367 See FIA May at 7-8; ISDA/SIFMA at 44-45.
368 FIA May at 7.

369 ISDA/SIFMA at 44.

370 ICE Clear at 3.

371 Proposal at 84 FR 21084 (May 13, 2019) (discussion of costs related to generating and distributing open
swaps reports).



entities will incur fewer costs because they will be able to employ different data-accuracy
approaches that will not include the costs of building-out and maintaining message-based
verification systems that rely on open swaps reports.

The Commission is not eliminating the overall verification requirement because it
believes verifying data is crucial to ensure data quality. Data review and verification
improves the reliability and usability of swap data, and more accurate swap data helps the
Commission in monitoring risk; analyzing metrics for such indicators as volume, price,
and liquidity; and developing policy. Thus, final § 49.11 will benefit the Commission and
the public by improving the accuracy of data they will receive.

Besides considering proposed § 49.11, the Commission also considered and
rejected the idea of maintaining current § 49.11. The Commission rejected this approach
because of concerns about the quality of data received under current regulations, as swap
data quality has not sufficiently improved under current regulations. As explained above,
the presumption that reported swap data is accurate along with the absence of an
affirmative verification requirement, have resulted in many instances of inaccurate or
unusable swap data being provided to the Commission under current regulations and
procedures. In the nine years since the Commission issued the data reporting regulations,
it has become apparent that the current requirements are inadequate to ensure swap data
accuracy and that processes like verification can improve the accuracy and completeness
of data sets. Accurate data sets are crucial for overseeing modern markets and for

understanding the structure and operations of the markets.



Notwithstanding the anticipated incremental costs of final § 49.11 and after
considering alternatives, the Commission believes the amendments to § 49.11 are
warranted in light of the anticipated benefits.

viil. § 49.12 — Swap Data Repository Recordkeeping Requirements

The Commission is finalizing § 49.12 as proposed. Final § 49.12(a) requires an
SDR to keep full, complete, and systematic records, together with all pertinent data and
memoranda, of all activities relating to the business of the SDR, including, but not
limited to, all SDR information and all SDR data reported to the SDR.

Final § 49.12(b)(1) requires an SDR to maintain all SDR information received by
the SDR in the course of its business. Final § 49.12(b)(2) requires an SDR to maintain all
SDR data and timestamps, and all messages to and from an SDR, related to SDR data
reported to the SDR throughout the existence of the swap to which the SDR data relates
and for five years following final termination of the swap, during which time the records
must be readily accessible by the SDR and available to the Commission via real-time
electronic access, and then for an additional period of at least ten years in archival storage
from which such records are retrievable by the SDR within three business days.

Final § 49.12(¢c) requires an SDR to create and maintain records of errors related
to SDR data validations and errors related to SDR data reporting. Final § 49.12(c)(1)
requires an SDR to create and maintain an accurate record of all SDR data that fails to
satisfy the SDR’s data validation procedures. Final § 49.12(¢)(2) requires an SDR to
create and maintain an accurate record of all SDR data errors reported to the SDR and all
corrections disseminated by the SDR pursuant to parts 43, 45, 46, and 49. SDRs must

make the records available to the Commission on request.



Final § 49.12(d) contains the requirements of existing § 49.12(c) and provides
that: (i) All records required to be kept pursuant to part 49 must be open to inspection
upon request by any representative of the Commission or any representative of the U.S.
Department of Justice; and (ii) an SDR must produce any record required to be kept,
created, or maintained by the SDR in accordance with § 1.31.

The Commission did not receive any comments concerning its consideration of
costs and benefits related to the recordkeeping requirements in proposed § 49.12.

The Commission continues to believe that the costs of amendments to § 49.12
will primarily be incurred by the SDRs as they make any needed adjustments to create
and maintain all required records. The Commission believes these incremental costs will
be limited, as the recordkeeping requirements in § 49.12 are largely the same as the
requirements in existing § 49.12 and existing § 45.2(f) and (g).

The amendments to § 49.12 related to SDR information will also be substantially
similar to the SEC’s requirements for its SBSDRs.37> The Commission expects that there
will be substantial overlap in these requirements for SDRs that are also SBSDRs and
these entities will be able to leverage resources to reduce any duplicative costs.

Joint SDR objected to the requirements moved to final § 49.12(b) that requires
SDRs to retain data “for a period of at least ten additional years in archival storage from
which such records are retrievable by the swap data repository within three business
days.”?”7? Joint SDR suggested that the Commission harmonize retention periods with that

of Europe and other Commission-regulated entities.>’* Joint SDR pointed-out that the

372 See 17 CFR 240.13n-7 (detailing the SBSDR recordkeeping requirements).
373 Final § 49.12(b); See Joint SDR at 11.



Commission collects its own data from SDRs so the Commission “can itself retain
relevant data in accordance with its own recordkeeping policies.””73

The Commission recognizes that the ten-year archival storage is lengthy, but the
Commission notes that this period is the current SDR retention periods for the same data
under existing § 45.2(f) and (g)*’® and that the Commission has not proposed to modify
this current requirement. The amendments to § 49.12(b) are part of the Commission’s
effort to better organize its own rules, not the result of the Commission changing a
current requirement. As a result, there are no new costs to SDRs associated with the
retention period in final§ 49.12(b). The Commission also continues believe the ten-year
period is reasonable. Archived data is important to regulatory oversight and the SDRs
serve as the source of SDR data for the Commission. The Commission benefits from
access to archived swap data, for the purpose of understanding trends in swaps markets,
such as exposures, trades, and positions, and guarding against abusive practices.

The Commission believes that the amendments to § 49.12 will provide greater
clarity to SDRs in regards to their recordkeeping responsibilities. The amendments also
will help improve efforts to track data reporting errors, because the requirements for
SDRs to maintain records of reporting errors will be clearer. Data recordkeeping should
lead to better quality data by allowing an SDR and the Commission to look for patterns in
records that may lead to adjustments to SDR systems or future adjustments to reporting

policies. The availability of quality records is also crucial for the Commission to

374 Joint SDR at 11.
375 Id
376 17 CFR 45.2(f) and (g).



effectively perform its market surveillance and enforcement functions, which benefit the
public by protecting market integrity and identifying risks within the swaps markets.

Notwithstanding the anticipated incremental costs of § 49.12, the Commission
believes this change is warranted in light of the anticipated benefits.

ix. §49.17 — Access to SDR Data

The Commission is finalizing § 49.17 as proposed. Final § 49.17(b)(3) amends
the definition of “direct electronic access” to mean an electronic system, platform,
framework, or other technology that provides internet-based or other form of access to
real-time SDR data that is acceptable to the Commission and also provides scheduled
data transfers to Commission electronic systems.

Final § 49.17(c) requires an SDR to provide access to the Commission for all
SDR data maintained by the SDR pursuant to the Commission’s regulations. Final
§ 49.17(c)(1) requires an SDR to provide direct electronic access to the Commission or
its designee in order for the Commission to carry out its legal and statutory
responsibilities under the CEA and Commission regulations. Final § 49.17(c)(1) also
requires an SDR to maintain all SDR data reported to the SDR in a format acceptable to
the Commission, and transmit all SDR data requested by the Commission to the
Commission as instructed by the Commission.

Final § 49.17(c)(1) amends the requirements of existing § 45.13(a) from
maintaining and transmitting “swap data” to maintaining and transmitting “SDR data,” to
make clear that an SDR must maintain all SDR data reported to the SDR in a format
acceptable to the Commission and transmit all SDR data requested by the Commission,

not just swap data.



Final § 49.17(c)(1) also modifies the requirements of existing§ 45.13(a) from
“transmit all swap data requested by the Commission to the Commission in an electronic
file in a format acceptable to the Commission” to “transmit all SDR data requested by the
Commission to the Commission as instructed by the Commission,” and explains what
these instructions may include.

The Commission also is finalizing amendments to § 49.17(f) to replace the
incorrect reference to § “37.12(b)(7)” at the end of paragraph (f)(2) with a correct
reference to § “39.12(b)(7)” of the Commission’s regulations, as there is no § 37.12(b)(7)
in the Commission's regulations.

The Commission’s amendments also include the movement of the delegation of
authority in existing§ 49.17(i) to final § 49.31(a)(7).

The Commission believes that § 49.17 will generate costs and benefits. In the
Proposal, the Commission asked for public comment on its consideration of costs and
benefits. DDR commented that an SDR cannot estimate costs of proposed § 49.17(c)(1)
because the proposed rule provided “no specificity as to the method, timing, format or
transmission frequency for required transmission of SDR data requested by the
Commission” and left “the requirements associated with both the provision of direct
electronic access and the maintenance of SDR data to be determined by the Commission
at a later date.”?”” While the Commission agrees that costs may be difficult to determine,
the Commission notes that no commenters provided information related to current costs
associated with responding to the similar current requirements for scheduled data

transfers. If the Commission possessed current financial and staffing outlays, the

377 DDR at 5.



Commission could consider incremental increases or decreases that might result from
finalizing § 49.17.

The Commission continues to believe that the costs imposed by the changes to
§ 49.17(c) will fall mainly on SDRs, because SDRs will incur costs to provide the
Commission with direct electronic access to all SDR data and to provide access to SDR
data as instructed. The costs associated with the use of the term “direct electronic access”
in § 49.17(c) are negligible, as SDRs are currently required to provide the Commission
with direct electronic access and the definition is being modified to allow SDRs more
flexibility in providing the Commission with direct electronic access to SDR data, subject
to the Commission’s approval. The other amendments to § 49.17(c) grant the
Commission greater flexibility to instruct SDRs on how to transfer SDR data to the
Commission at the Commission’s request. As mentioned above, the Commission
currently works closely with SDRs to facilitate data transfers and implement technology
changes. The Commission anticipates that because the rule changes reinforce the existing
working relationships, there will be better communications between the Commission and
SDRs that will help both parties devise efficient and cost-effective ways to facilitate the
transfer of SDR data to the Commission. As explained in the Proposal, SDRs are already
required to transmit data under existing § 49.17(b)(3) and (c)(1), and are required to
transmit all swap data requested by the Commission to the Commission in an electronic
file in a format acceptable to the Commission under existing § 45.13(a). It is also current
market practice for SDRs to regularly provide SDR data to the Commission as instructed
by Commission staff. The changes in final § 49.17 do not substantially change the current

requirements or market practices.



The final changes to § 49.17(b)(3) that modify the definition of “direct electronic
access” to allow for more technological flexibility will likely reduce future costs for
SDRs because the amendment allows the Commission to consider any technology that
may provide direct electronic access. This will allow the Commission to adapt to
changing technology more quickly and may allow SDRs to save costs by having more
efficient technology and processes approved in the future.

The Commission continues to believe that the amendments to § 49.17 will be
beneficial to SDRs by including the data access requirements applicable to SDRs in one
section and by more clearly stating the Commission’s ability to instruct SDRs on all
aspects of providing SDR data to the Commission.

Notwithstanding the anticipated incremental costs of § 49.12, the Commission
believes the changes are warranted in light of the anticipated benefits.

x. § 49.25 — Financial Resources

The Commission is finalizing changes to § 49.25 as proposed, except for the
proposed amendments to § 49.25(f)(3). The conforming changes to § 49.25 eliminate the
reference to § 49.9 and to core principle obligations identified in § 49.19. Final§ 49.25(a)
refers to SDR obligations under “this chapter,” to be broadly interpreted as any regulatory
or statutory obligation specified in part 49. The Commission considered these to be non-
substantive changes that will not impact existing obligations on SDRs, and therefore have
no cost-benefit implications. The Commission did not receive any comments on this
point.

The Commission is not finalizing proposed amendments to § 49.25()(3) to extend

the time SDRs have to submit their quarterly financial resources reports to 40 calendar



days after the end of the SDR’s first three fiscal quarters, and 90 days after the end of the
SDR’s fourth fiscal quarter, or a later time that the Commission permits upon request. As
discussed above, the Commission has determined not to address the proposed changes to
the filing deadline for the annual compliance report under § 49.22(f)(2) in this final
rulemaking. Accordingly, the Commission is not adopting the related proposed
amendment to § 49.25(f)(3).

xi. § 49.26 — Disclosure Requirements of Swap Data Repositories

The Commission is finalizing § 49.26 as proposed. Final § 49.26 includes updates
to the introductory paragraph of § 49.26 to reflect updates to the terms “SDR data,”
“registered swap data repository,” and “reporting entity” in final § 49.2. The Commission
is also finalizing updates to other defined terms used in the section to conform to the
amendments to § 49.2. These non-substantive amendments do not change the
requirements of § 49.26 and do not have cost-benefit implications.

The Commission also is finalizing § 49.26(j) as proposed. Final § 49.26(j)
requires that the SDR disclosure document set forth the SDR’s policies and procedures
regarding the reporting of SDR data to the SDR, including the SDR data validation and
swap data verification procedures implemented by the SDR, and the SDR’s procedures
for correcting SDR data errors and omissions (including the failure to report SDR data as
required pursuant to the Commission’s regulations).

The Commission requested public comments on its cost-benefit considerations
related to § 49.26, but the Commission did not receive any comments.

The Commission believes that costs related to final § 49.26 will be limited and

incremental given that current § 49.26 requires every SDR to issue disclosure



documents.?”® Costs will likely entail the costs related to adding information required
under final § 49.26(j) to the required SDR disclosure document and updating the
document as needed. For example, there may be administrative and staff costs to revise
current SDR disclosure documents to include the required information.

The Commission expects that the addition of final § 49.26(j) will benefit market
participants by providing more instructive information regarding data reporting to SDR
users. The availability of this information should improve data reporting, because SDR
users will be able to align their data reporting systems with SDRs’ data reporting systems
before using the SDRs’ services. SDR users will be able to prepare operations and train
staff before reporting SDR data and, thereby, able reduce reporting errors and potential
confusion.

Notwithstanding the anticipated incremental costs associated with § 49.26, the
Commission believes this change is warranted in light of the anticipated benefits.

xii. § 49.28 — Operating Hours of Swap Data Repositories

The Commission is finalizing § 49.28 as proposed. Final § 49.28 provides more
detail on an SDR’s responsibilities with respect to hours of operation. Final § 49.28(a)
requires an SDR to have systems in place to continuously accept and promptly record all
SDR data reported to the SDR, and, as applicable, publicly disseminate all swap
transaction and pricing data reported to the SDR pursuant to part 43. Final § 49.28(a)(1)
allows an SDR to establish normal closing hours to perform system maintenance when, in

the SDR’s reasonable estimation, the SDR typically receives the least amount of SDR

378 See 17 CFR 49.26(a) through (i).



data, and requires the SDR to provide reasonable advance notice of its normal closing
hours to market participants and the public.

Final § 49.28(a)(2) allows an SDR to declare, on an ad hoc basis, special closing
hours to perform system maintenance that cannot wait until normal closing hours. Final
§ 49.28(a)(2) requires an SDR to schedule special closing hours during periods when, in
the SDR’s reasonable estimation while considering the circumstances that prompt the
need for the special closing hours, the special closing hours will be least disruptive to the
SDR’s data reporting responsibilities. Final § 49.28(a)(2) also requires the SDR to
provide reasonable advance notice of the special closing hours to market participants and
the public whenever possible, and, if advance notice is not reasonably possible, to give
notice to the public as soon as is reasonably possible after declaring special closing hours.

Final § 49.28(b) requires an SDR to comply with the requirements under part 40
of the Commission’s regulations when adopting or amending normal closing hours or
special closing hours.37°

Final § 49.28(c) requires an SDR to have the capability to accept and hold in
queue any and all SDR data reported to the SDR during normal closing hours and special
closing hours 38 Final § 49.28(c)(1) requires an SDR, on reopening from normal or
special closing hours, to promptly process all SDR data received during the closing hours
and, pursuant to part 43, publicly disseminate swap transaction and pricing data reported

to the SDR that was held in queue during the closing hours.38! Final § 49.28(c)(2)

379 This requirement already applies to SDRs pursuant to current § 43.3(f)(3). See 17 CFR 43.3()(3).

330 Final § 49.28(c) expands the similar existing requirements for swap transaction and pricing data in
current § 43.3(g) to all SDR data and largely follows the SBSDR requirements to receive and hold in queue
information regarding security-based swaps.



requires an SDR to immediately issue notice to all SEFs, DCMs, reporting counterparties,
and the public in the event that the SDR is unable to receive and hold in queue any SDR
data reported during normal closing hours or special closing hours. Final § 49.28(c)(2)
also requires an SDR to issue notice to all SEFs, DCMs, reporting counterparties, and the
public that the SDR has resumed normal operations immediately on reopening. Final

§ 49.28(c)(2) requires a SEF, DCM, or reporting counterparty that was not able to report
SDR data to an SDR because of the SDR’s inability to receive and hold in queue SDR
data to report the SDR data to the SDR immediately after receiving such notice that the
SDR has resumed normal operations.3%?

The Commission requested public comment on its consideration of costs and
benefit related to § 49.28 but did not receive any.

The Commission continues to believe that the final requirements, which are
largely based on existing rule text found in current § 43.3(f) and (g), will have limited
cost implications for SDRs. There may be costs associated with any needed modification
to SDR systems to accommodate all SDR data during closing hours, as opposed to only
swap transaction and pricing data. These costs will be incremental because all SDRs
currently have policies, procedures, and systems in place to accommodate all SDR data

during closing hours under the current requirements.

381 Final § 49.28(c)(1) expands the similar existing requirements for the SDRs to disseminate swap
transaction and pricing data pursuant to current 