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BILLING CODE: 4410-30
DEPARTMENT OF JUSTICE
Executive Office For Immigration Review
8 CFR Parts 1001 and 1003
[EOIR Docket No. 18-0301; A.G. Order No. 4841-2020]
RIN 1125-AA83
Professional Conduct for Practitioners — Rules and Procedures, and Representation and
Appearances
AGENCY: Executive Office for Immigration Review, Department of Justice.
ACTION: Notice of proposed rulemaking.
SUMMARY: This proposed rule would amend Department of Justice (“Department” or “DOJ”)
regulations to allow practitioners to assist individuals with drafting, writing, or filing
applications, petitions, briefs, and other documents in proceedings before the Executive Office
for Immigration Review (“EOIR”) by filing an amended version of EOIR’s current forms (Form
EOIR-27 and Form EOIR-28) noticing the entry of appearance of a practitioner. Those amended
forms would also function as a notice of disclosure of legal assistance for practitioners who
provide legal assistance but choose not to represent aliens in immigration proceedings, and also a
notice of disclosure of preparation by practitioners. The proposed rule would further clarify that
the only persons who may file a document with the agency are those recognized as eligible to do
business with the agency and those aliens who are filing a document over which the agency has
jurisdiction. Also, the proposed rule would make non-substantive changes regarding
capitalization and amend outdated references to the former Immigration and Naturalization

Service (“INS”).



DATES: Electronic comments must be submitted and written comments must be postmarked or
otherwise indicate a shipping date on or before [INSERT DATE 30 DAYS FROM DATE OF
PUBLICATION IN FEDERAL REGISTER]. The electronic Federal Docket Management
System at www.regulations.gov will accept electronic comments until 11:59 p.m. Eastern Time on
that date.

ADDRESSES: If you wish to provide any comment regarding this rulemaking, you must submit
comments, identified by the agency name and reference RIN 1125-AA83 or EOIR Docket No.
18-0301, by one of the two methods below.

* Federal eRulemaking Portal: http://www.regulations.gov. Follow the website instructions for
submitting comments.

* Mail: Paper comments that duplicate an electronic submission are unnecessary. If you wish to
submit a paper comment in lieu of electronic submission, please direct the mail/shipment to:
Lauren Alder Reid, Assistant Director, Office of Policy, Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 1800, Falls Church, VA 22041. To ensure proper handling,
please reference the agency name and RIN 1125-AA83 or EOIR Docket No. 18-0301 on your
correspondence. Mailed items must be postmarked or otherwise indicate a shipping date on or
before the submission deadline.

FOR FURTHER INFORMATION CONTACT: Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for Immigration Review, 5107 Leesburg Pike, Falls Church,

VA 22041, Telephone (703) 305—0289 (not a toll-free call).



SUPPLEMENTARY INFORMATION:
I. Public Participation

Interested persons are invited to participate in this rulemaking by submitting written data,
views, or arguments on all aspects of this proposed rule via the one of the methods and by the
deadline stated above. All comments must be submitted in English, or accompanied by an
English translation. The Department also invites comments that relate to the economic,
environmental, or federalism effects that might result from this proposed rule. Comments that
will provide the most assistance to the Department in developing these procedures will reference
a specific portion of the rule, explain the reason for any recommended change, and include data,
information, or authority that support such recommended change.

Please note that all comments received are considered part of the public record and made
available for public inspection at www.regulations.gov. Such information includes personally
identifying information (such as your name, address, etc.) voluntarily submitted by the
commenter.

If you want to submit personally identifying information (such as your name address,
etc.) as part of your comment, but do not want it to be posted online, you must include the phrase
“PERSONALLY IDENTIFYING INFORMATION” in the first paragraph of your comment and
identify what information you want redacted.

If you want to submit confidential business information as part of your comment, but do
not want it to be posted online, you must include the phrase “CONFIDENTIAL BUSINESS
INFORMATION?” in the first paragraph of your comment. You also must prominently identify

confidential business information to be redacted within the comment. If a comment has so much



confidential business information that it cannot be effectively redacted, all or part of that
comment may not be posted on http://www.regulations.gov.

Personally identifying information located as set forth above will be placed in the
agency’s public docket file, but not posted online. Confidential business information identified
and located as set forth above will not be placed in the public docket file. The Departments may
withhold from public viewing information provided in comments that they determine may
impact the privacy of an individual or is offensive. For additional information, please read the
Privacy Act notice that is available via the link in the footer of http://www.regulations.gov. To
inspect the agency’s public docket file in person, you must make an appointment with the
agency. Please see the “For Further Information Contact” paragraph above for agency contact
information.

The Department may withhold from public viewing information provided in comments
that they determine may impact the privacy of an individual or is offensive. For additional
information, please read the Privacy Act notice that is available via the link in the footer of
http://www.regulations.gov.

I1. Background

The Immigration and Nationality Act (“INA”) provides that aliens appearing before an
immigration judge “shall have the privilege of being represented, at no expense to the
Government, by counsel of the alien’s choosing who is authorized to practice in such
proceedings.” INA 240(b)(4)(A), 8 U.S.C. 1229a(b)(4)(A); see also INA 292, 8 U.S.C. 1362
(“In any removal proceedings before an immigration judge and in any appeal proceedings before
the Attorney General from any such removal proceedings . . . the person concerned shall have

the privilege of being represented (at no expense to the Government) by such counsel . . . as [the



person concerned] shall choose.”); 8 CFR 1003.16(b) (“The alien may be represented in
proceedings before an Immigration Judge by an attorney or other representative of his or her
choice in accordance with 8 CFR part 1292, at no expense to the government.”).

DOJ has promulgated regulations establishing rules of procedure and standards of
professional conduct governing “practitioners”—i.e., attorneys, law students, law graduates,
reputable individuals, and accredited representatives permitted to practice before EOIR. 8 CFR
1003.101(b) (defining practitioner); id. 1003.1-8 (Board of Immigration Appeals); id. 1003.12-
47 (immigration court rules of procedure); id. 1003.101-11 (professional conduct for
practitioners). Under those regulations, practitioners who represent an individual in proceedings
before EOIR must file a Notice of Entry of Appearance as Attorney or Representative Before the
Board of Immigration Appeals (“Form EOIR-27") or a Notice of Entry of Appearance as
Attorney or Representative Before the Immigration Court (“Form EOIR-28). 8 CFR
1003.3(a)(3), 1003.17, 1292.4. Practitioners are subject to disciplinary sanctions if they provide
representation before the BIA or the immigration courts and fail to submit a signed and
completed Form EOIR-27 or Form EOIR-28 or fail to sign every pleading, application, motion,
or other filing in their individual names. 8 CFR 1003.102(t).

Generally, when a practitioner enters a notice of appearance, the practitioner is obligated
to represent the individual for the remainder of the proceeding unless the immigration judge or
the Board of Immigration Appeals (“Board” or “BIA”) grants that practitioner’s motion to
withdraw or substitute counsel. 8 CFR 1003.17, 1003.38, 1292.4. In 2015, however, the
Department published a final rule allowing practitioners to enter an appearance for the limited
purpose of representing an alien in custody and bond proceedings. Separate Representation for

Custody and Bond Proceedings, 80 FR 59500 (Oct. 1, 2015). Practitioners appearing before an



immigration judge may indicate on Form EOIR-28 that their appearance is for “All
proceedings,” for “Custody and bond proceedings only,” or “All proceedings other than custody
and bond proceedings.” 8 CFR 1003.17(a); Form EOIR-28.

III1. Public Comments

On March 27, 2019, the Department published an Advanced Notice of Proposed
Rulemaking (“ANPRM”) with 11 questions to solicit public comments regarding whether the
Department should allow practitioners who appear before EOIR to engage in limited
representation, or representation of a client during only a portion of the case beyond what the
regulations currently permit. Professional Conduct for Practitioners, Scope of Representation
and Appearances, 84 FR 11446 (Mar. 27, 2019).

The Department received 30 comments! in response to the ANPRM. The vast majority
of comments were submitted by organizations (16 comments) and individuals (9 comments) who
provide legal services to aliens appearing before EOIR, including the American Immigration
Lawyers Association (“AILA”), the American Civil Liberties Union (“ACLU”), non-profit legal
service providers, immigration law clinics, private immigration attorneys, and law students.
Three comments were submitted anonymously, including one by a law student intending to
become an immigration attorney. Comments were also submitted by the National Association of
Immigration Judges (“NAIJ”) and the Administrative Conference of the United States
(“ACUS”).

The comments are summarized below in relation to the specific questions raised in the

ANPRM.

! The Department received a total of 32 public comments, 2 of which were duplicates.



Question 1: Should the Department permit certain types of limited representation
currently impermissible under regulations? If so, to what extent? If not, why not?

A. Advisability of Limited Representation

The vast majority of the comments—26 of 30—supported allowing practitioners to assist
clients in only part of a case. Two of the comments—one by NAIJ and one submitted by a
commenter identifying only as a law student —opposed such limited representation. Two
comments did not take a clear position.?

Several comments supporting limited representation noted that the American Bar
Association (“ABA”) and a majority of state bar associations allow the practice. See Model
Code of Prof’l Conduct R. 1.2(¢c) (“A lawyer may limit the scope of the representation if the
limitation is reasonable under the circumstances and the client gives informed consent.”); ABA
Comm. on Ethics & Prof’l Responsibility, Formal Op. 472 (2015) (discussing proper attorney
communication with a person receiving limited-scope legal services); but see “Ghostwriting
Controversy: Is there an ethical problem with attorneys drafting for pro se clients?” ABA Journal
(June 2018) (quoting an attorney regarding the provision of limited representation services
without disclosure of such assistance to the court: “The lack of a clear and consistent position by
courts and bar associations is one of the substantial challenges facing the profession on this issue.
For example, bar associations have typically taken a more favorable view of ghostwriting than
have the courts themselves. Even among courts there are differing viewpoints, with federal
courts generally viewing ghostwriting less favorably than state courts. Likewise, different states

have adopted different views on this issue.”). However, NAIJ, writing in strong opposition to

2 One comment expressed concern that the Department would eliminate limited representation for bond and custody
proceedings. The other comment suggested that EOIR needed to conduct an extensive study to determine the effects
of limited representation on judicial outcomes.



limited representation, stated that while bar associations may theoretically allow limited
representation, “NAIJ is not aware of any other state or federal courts allowing for such limited
representation,” indicating that it is not workable in practice.

Most of the comments supported limited representation as a means to increase access to
counsel.? Several commenters pointed to limited representation in the bond and custody context
as an illustration of how limited representation can lead to better outcomes for respondents and
greater immigration court efficiency. Some commenters pointed to the Department’s past
statements when allowing limited representation in custody and bond proceedings. See Separate
Representation for Custody and Bond Proceedings, 80 FR 59500 (Oct. 1, 2015) (final rule); 79
FR 55660 (Sept. 17, 2014) (proposed rule) (noting that regulations that are expected to
encourage more practitioners to agree to represent individuals who would otherwise navigate
EOIR’s proceedings on their own would, in turn, benefit the public by increasing the efficiency
of the immigration courts). NAIJ cautioned, however, that although limited representation in
bond proceedings is appropriate, “respondents are often unaware that they are only hiring
attorneys for a limited portion of their case,” and predicted that “[a]llowing attorneys to further
limit their representation of respondents in removal proceedings will only lead to additional
confusion on the part of the respondents.”

Many commenters asserted that many practitioners are forced to decline to assist
respondents because they are unable to commit to full representation for the entirety of the case
as required under the current regulations. They noted that some cases involve multiple hearings

over a number of years while others might be scheduled too quickly for practitioners to

3 Some comments opined that government-funded counsel should be provided. Such suggestions are beyond the
scope of this regulation.



sufficiently prepare. These commenters suggested that practitioners would be more likely to
assist individuals if they were not automatically committed to representation for the entirety of
the proceedings.

Many of the commenters argued that individuals who are represented in proceedings
before EOIR achieve better outcomes, with several providing statistics to support their claims.
The comments supporting some form of limited representation either stated or implied that
individuals who receive assistance in only a portion of their cases will fare better than those who
receive no representation. Several comments stated that limited representation may improve the
quality of representation and reduce the likelihood that respondents turn to notarios* or other bad
actors. One commenter stated that limited representation would empower dissatisfied
respondents to find new counsel and incentivize practitioners to provide quality representation if
they wished to be retained for further work in a case. Additionally, commenters noted that
practitioners could tailor their practice to matters in which they are the most qualified.

NAIJ disagreed that individuals would be better off with limited representation, arguing
that it would result in “an undue and misplaced burden [being] placed on respondents who may
not have representation at merit hearings, to account for lacking documentation and missed
attorney deadlines set at the master hearings [where a limited representative was present].”

Several comments predicted that limited representation would increase immigration court

efficiency because if more respondents are represented, even in a limited manner, immigration

4 “In many Latin American countries, the term ‘notario publico’ (for ‘notary public’) [or its short form, “notarios”]
stands for something very different than what it means in the United States. In many Spanish-speaking nations,
‘notarios’ are powerful attorneys with special legal credentials. In the [United States], however, notary publics are
people appointed by state governments to witness the signing of important documents and administer oaths.
‘Notarios publico,’” are not authorized to provide [persons before EOIR and DHS] with any legal services related to
immigration.” United States Citizenship and Immigration Services, Common Scams, http://www.uscis.gov/avoid-
scams/common-scams (last updated Nov. 21, 2014) (emphasis added).



judges would not have to devote as much time, care, and attention during proceedings to make
sure that respondents understand the proceedings. Some commenters also argued that with
limited representation, relief applications may be presented more clearly and comprehensively,
which would make it easier for immigration judges to decide the applications. One comment
suggested that limited representation may improve appearance rates of non-detained respondents
because respondents may feel more confident appearing if they have assistance of counsel.
NAIJ disagreed, predicting that immigration judges would have “to start hearings anew
when a new attorney appears at the individual hearing contesting issues having been concluded
at the master or previous hearing,” and judges would have to devote additional time to consider
revised applications and motions for continuances.
B. Scope of Limited Representation
Commenters in support of limited representation offered a variety of options for
expanding limited representation. They suggested both limited representation without
restrictions and limited representation restricted to certain respondents, practitioners, types of
proceedings, or discrete parts of proceedings. One or more commenters recommended the
following specific options for enacting limited representation:
e Limited representation, including appearances and filings, in all instances (e.g.,
permitting limited appearances for each scheduled hearing in a given case);
¢ limited representation, including appearances and filings, except for particularly
vulnerable clients (e.g., juveniles and respondents with mental health issues
would not be permitted to be represented in a limited capacity);
¢ limited appearances for vulnerable clients only in the scope of motions to change

venue, motions to reopen, and motions to terminate;



¢ limited representation, including appearances and filings, for each form of relief
(e.g., allowing a practitioner to represent a client only for the client’s application
for cancellation of removal and another practitioner to represent the same client
only for the client’s application for asylum);

e limited appearances in the form of filing motions and applications for relief only;
limited appearances for preparing and filing each “discrete” piece of a
respondent’s case (e.g., dispositive motions or pleadings);

e limited representation for preparing and filing certain motions only (such as
motions to change venue, motions to continue, motions to consolidate or sever,
motions to re-calendar, and motions for stay);

¢ limited representation in-person for a master calendar hearing only, highlighting
the possibility that unrepresented respondents might concede charges without
understanding the implications of such concessions;

e limited representation in-person for credible and reasonable fear review hearings;

e limited representation permitted by pro bono practitioners, nonprofit practitioners,
or EOIR-accredited representatives only;

¢ limited representation in-person as a pro bono representative for one day only;
and

¢ limited representation in-person by all practitioners without distinction between
profit and non-profit representation.

Question 2: Should limited representation be permitted to allow attorneys or

representatives to appear at a single hearing in proceedings before EOIR, possibly leaving the



respondent without representation for a subsequent hearing on the same filing? If so, to what
extent? If not, why not?

Eighteen commenters expressed support for limited representation to permit a practitioner
to appear at a single hearing or discrete segments of a case, such as pleadings, arguments on a
motion drafted by the practitioner, or an individual hearing on the merits of an application for
relief. These comments echoed the reasons given above in support of limited representation
generally. They asserted that respondents and immigration courts would benefit from limited
representation for a single hearing or segment of the case, even if a respondent had no
representation at subsequent hearings. One supporter cautioned that appearances for a single
hearing may not be appropriate in circumstances where an individual hearing is scheduled
shortly after a master calendar hearing, leaving little time for a subsequent practitioner to
prepare, or where a matter requires multiple hearings.

Three commenters opposed limited representation for a single hearing. These
commenters expressed concern that immigration proceedings involve multiple hearings over a
number of years, and respondents could compromise their case if they later had to proceed pro se
and were unable to maintain representation throughout their proceedings. Commenters argued
that pro se respondents, in the time between limited representation and an individual hearing,
could become confused about their responsibilities regarding filing deadlines, be unable to
sufficiently prepare their cases, or could be unaware of changes in the law or new forms of relief
that become available.

Question 3: Should limited representation be permitted to allow attorneys or
representatives to prepare or file a pleading, application, motion, brief, or other document

without providing further representation in the case? If not, why not? If so, should attorneys or



representatives be required to identify themselves as the author of the document or should
anonymity (i.e., ghostwriting) be permitted?

Nineteen comments advocated allowing practitioners to prepare or file a pleading,
application, motion, brief, or other document without having to enter an appearance and without
being obligated to assist the client in any other portion of the case. Only one comment advocated
that EOIR allow uncredited “ghostwriting,” where “attorneys should indicate that an attorney
provided assistance but should not be required to identify themselves.” The other commenters
argued that the practitioner should provide identifying information. For example, AILA
suggested, “[t]he lawyer should identify themselves by providing the same information on the
document as if the lawyer were to enter an appearance, but there should be no formal
requirement to enter an appearance that would create a future obligation to appear in court or
perform other work.”

Commenters opposing anonymity argued that anonymity “would not allow for
accountability if any individuals are committing any types of fraud or unethical techniques.”
Other comments raised concerns that ghostwriting could preclude a respondent’s ability to
reopen proceedings based on ineffective assistance of counsel pursuant to Matter of Lozada, 19
I&N Dec. 637 (BIA 1988). See id. at 639 (stating that “[w]here essential information is lacking,
it is impossible to evaluate the substance of” an ineffective assistance claim).

Three commenters opposed a broad rule allowing practitioners to assist on documents
with no obligation to continue representing the individual. One commenter raised concerns that
often, hearings are set “for years later” after all documents have been submitted, and during that
time “the law could change or new relief could become available.” The commenter worried that

the respondent could thus “be left unprotected and ignorant of the law.” The commenter



acknowledged, however, that certain acts would not raise such concerns, such as assisting in
motions to change venue, motions to continue, or motions for status docket.

Question 4: 1f limited representation is permitted in proceedings before EOIR, should an
attorney or representative be required to file a Notice of Entry of Appearance regardless of the
scope of the limited representation? If so, should a form separate from the EOIR-27 and EOIR-
28 be created for such appearances?

Fourteen comments addressed this issue, with the majority supporting amendment of the
current Form EOIR-27 and Form EOIR-28 to include an option for limited representation or the
creation of a separate form. Some suggested that the form include the respondent’s signature
consenting to the limited representation or a space to define the scope of the limited
representation. In the context of assistance in preparing documents, six commenters suggested
the inclusion of identifying information about the practitioner with a filed document or
completion of the preparer block on an application in order to preclude the submission of an
appearance form. Only one of the commenters opposed filing a form, although the commenter
suggested that the practitioner should make a statement on the record about the limited
appearance and include a document in the record regarding the respondent’s consent to limited
representation.

Question 5: 1f limited representation is permitted, should attorneys or representatives
certify to EOIR, either through a form or filings made, that the alien has been informed about the
limited scope of the representation?

Of the 14 submissions that addressed the issue, the vast majority (11 submissions) opined
that either practitioners should certify they have informed the individual about the limited scope

of representation (9 submissions), or the judge should explain the limited scope of representation



on the record (2 submissions). The commenters argued that this precaution was necessary to
“create accountability for attorneys and representatives” and prevent clients from being “misled
to think that the attorney or representative would be representing them from beginning to end.”

Commenters offered different suggestions as to the form of such certification. One
commenter suggested a simple checkbox on EOIR’s Notice of Entry of Appearance form would
be sufficient. Others called for more detailed certifications. For example, the DeNovo Center
for Healing and Justice argued that the practitioner should “be required to explain the limitations
orally and in writing to the client in both English and the client’s native language and obtain the
client’s informed consent to the limitation in a writing signed by both the client and the
attorney.”

Two comments argued that certification is not necessary, because attorneys are already
ethically obligated to inform clients as to the nature and scope of representation. Another
comment opined that requiring certification to EOIR “could intrude upon privileged attorney-
client communications,” especially where the client is a child. This commenter stated that state
bar associations are better equipped to enforce safeguards with respect to limited representation
than a notification requirement.

Question 6: If limited representation is permitted in proceedings before EOIR, to what
extent should such attorneys or representatives have access to the relevant record of
proceedings?

Sixteen comments argued that practitioners who engage in limited representation should
have access to the relevant record of proceedings in order to competently assess cases, advise
respondents, and take the appropriate actions. Commenters stated that practitioners making

limited appearances should have the same access to the record of proceedings as those engaging



in full representation; that access for practitioners, whether engaging in limited or full
representation, should be codified in this regulation; and that access should be easier and faster.

Six of the comments stated that the Department should make access to the record of
proceedings for practitioners engaging in limited representation available upon entry of an
appearance or with written consent or authorization of the client.

One commenter stated that limited representation practitioners should not continue to
have access to the record once the scope of the limited representation has completed, whereas
another comment suggested that practitioners should have access to track the outcomes of
matters, such as a motion, in which they provided limited representation.

Question 7: To what extent could different approaches for limited representation impair
the adjudicative process or encourage abuse or other misconduct that adversely affects EOIR, the
public, or aliens in proceedings, or lead to increased litigation regarding issues of ineffective
assistance of counsel?

Question 8: What safeguards, if any, should be implemented to ensure the integrity of
the process associated with limited representation in proceedings before EOIR, and to prevent
any potential abuse and fraud?

Four comments predicted that allowing some form of limited representation would
generally not negatively affect EOIR, the public, or respondents in proceedings. Most of the
comments, however, recognized that limited representation could create some potential problems
and recommended safeguards to address them.

For example, several comments raised concerns that aliens may not understand the
limited scope of representation, either due to confusion on the alien’s part or unethical behavior

on the part of attorneys. Eleven commenters suggested that either practitioners should certify



they have informed the individual about the limited scope of representation (9 submissions), or
the judge should explain the limited scope of representation on the record (2 submissions). Two
comments argued that EOIR should not place additional burdens on practitioners, as rules of
professional conduct already require attorneys to inform their clients about the limited nature of
representation. Another comment argued that action by EOIR could intrude upon privileged
attorney-client communications. One commenter additionally suggested that EOIR also
establish a hotline or complaint system so that respondents and petitioners could report fraud and
abuse by practitioners.>

Six submissions raised concerns that attorneys “might overcharge greatly for simple
matters” or “may not adjust their fees downward when they engage in limited representation
which could drain the available resources of a respondent’s family.” Commenters offered a
range of suggestions for addressing the issue. One comment suggested EOIR should regulate the
fees that practitioners may charge for limited representation. Another comment recommended
that EOIR publish a range of suggested fees. Nine comments opposed any interference by EOIR
in fee arrangements. Several of these commenters argued that rules of professional responsibility
already prohibit attorneys from charging exorbitant fees. Two comments urged the Department
to restrict limited representation to pro-bono attorneys or to organizations and accredited
representatives approved by EOIR’s Office of Legal Access Programs in order to avoid price-

gouging or other unscrupulous behavior.

3> The Department notes that practitioners, aliens, and others may currently submit complaints about fraudulent
activity to EOIR’s Fraud Program via email at EOIR.Fraud.Program@usdoj.gov or by phone at 877-388-3840. See
EOIR, Fact Sheet: EOIR’s Fraud and Abuse Prevention Program (June 2017), available at

https://www justice.gov/eoir/page/file/eoirfraudprogramfactsheetjune2017/download.



Additionally, several commenters worried that notices and decisions might be mailed to
the attorney of record only, and once the attorney’s role ends, the respondent would not receive
these documents. These commenters were concerned that this in turn could lead to an increase in
absentia removal orders due to lack of notice to respondents, and they suggested that notices be
mailed to both the representative and the client.

As discussed under Question 1, commenters disagreed strongly as to whether limited
representation would impair or improve the efficiency of immigration courts and the Board. The
comments opposing did not suggest any modifications, only that the Department should not
expand limited representation.

Question 9: What kinds of constraints or legal concerns with respect to limited
representation may arise under state rules of ethics or professional conduct for attorneys who are
members of the bar in the various states?

Of the twelve comments received addressing this question, many commenters did not
foresee any constraints or legal concerns arising under state rules of ethics or professional
conduct with respect to limited representation. However, some commenters expressed concerns
that states might determine that their rules prohibit limited representation and may possibly
implement sanctions for licensed attorneys in their states if they engage in limited representation
in immigration court.

One comment opined that a limited appearance rule might be difficult to implement while
maintaining the standard of attorney ethical obligations given varied rules in different states. For
example, ethical practitioners might not engage in limited representation because of uncertainty
over whether the practitioner’s state of licensure would consider such conduct ethical. Limited

representation might impede a practitioner’s obligation to exercise due diligence in



representation and zealous advocacy, and, moreover, a succession of practitioners involved in a
given respondent’s case might also make it difficult to comply with client confidentiality.

Question 10: Should EOIR provide that practitioners, as a condition of representing
aliens in a limited manner, be required to agree to limit their fees in charging for their services?

Nine of the 11 comments that addressed this question opposed EOIR interfering with fee
arrangements or setting any limit on fees as a condition of permitting practitioners to represent
respondents and petitioners on a limited basis. Five comments acknowledged that respondents
and petitioners in immigration proceedings are particularly vulnerable to overcharging, but noted
that state bar rules and EOIR’s own regulations already regulate against unreasonable fees. See 8
CFR 1003.102(a) (prohibiting “grossly excessive” fees). These comments generally stressed that
the Department should give practitioners and clients the latitude to determine appropriate fees,
depending on the scope of the limited representation, within the confines of these rules.

Two comments stated that EOIR should require practitioners to limit their fees for limited
representation. One of these comments expressed concern that practitioners would charge
respondents and petitioners fees for full representation when the scope of the work was limited.
The other comment suggested that EOIR offer a suggested range of fees for limited
representation services, rather than a set amount, to account for the varying amount of work that
the practitioner would need to perform in individual cases.

Question 11: The Department is interested in gathering other information or data relating
to the issue of expanding limited appearances in EOIR proceedings. Are there any additional
issues or information not addressed by the Department’s questions that are important for the

Department to consider? Please provide as much detail as possible in your response.



The majority of commenters supported their positions with citations to outside sources in
the scope of their responses to questions 1 through 10 and, in some instances, in response to this
question in particular. The Department appreciates the additional information and has taken it
into consideration.

IV. Discussion of Proposed Changes

After reviewing the public comments received in response to the ANPRM, the
Department is issuing this proposed rule, which would amend §§ 1001.1, 1003.17, and 1003.102
of chapter V of title 8 of the Code of Federal Regulations. The proposed rule would not expand
in-court limited representation beyond the existing provisions for custody and bond
proceedings.® Instead, the Department proposes to allow practitioners to assist pro se individuals

with drafting, writing, or filing applications, motions, forms, petitions, briefs, and other

6 In reaching this decision, DOJ agrees with many of the concerns raised that limited representation would likely
lead to confusion on the part of individuals in proceedings before EOIR, multiply the opportunities for fraud and
abuse, and potentially complicate and lengthen immigration proceedings with comparatively little offsetting benefit
to individuals and without any benefit to the government. Almost 75 percent of cases pending at least six months
have representation, nearly 90 percent of cases in which the respondent is seeking asylum have representation, and
over 80 percent of appeals to the BIA have representation. Thus, allowing limited representation would have only a
marginal impact, if any, on the overall representation rates in immigration proceedings, and that marginal impact
would not offset either the significant increased operational burdens or the increased likelihood of fraud, abuse, and
confusion. Additionally, DOJ notes that allowing limited representation would likely place a substantial
administrative burden on EOIR. Finally, DOJ is concerned that allowing for limited representation could have
unintended negative consequences for individuals appearing before EOIR. DOJ believes that an alien is best served
by an attorney or representative who commits to represent the individual through the entire case. But a rule
allowing an attorney or representative to appear piecemeal at hearings in a case could create perverse incentives. An
attorney or representative may see no reason to commit himself to representing a client through an entire case if he
or she could, through limited appearances, preserve the ability to exit the case at any time. These concerns are
lessened, however, in the context of drafting, writing, or filing applications, motions, forms, petitions, briefs, and
other documents. Written filings provide more discrete assistance and are more easily ascribed to a specific
practitioner at a specific moment rather than having to parse arguments made by multiple practitioners at multiple
hearings. Further, there is less likelihood of confusion by a respondent inherent in written documents because there
is a written record to which a respondent can refer, rather than trying to rely on recalling what happened at a prior
hearing. Finally, there is less likelihood of written filings complicating or lengthening hearings because the extent
of the assistance is clearer in a written document and provides more concrete evidence of a pratitioner’s
expectations, which are, in turn, made clearer to the immigration judge and the respondent. In short, the inherently
limited nature of written assistance and the greater transparency involved in preparing written documents lessen the
above concerns sufficiently that the Department feels limited written assistance, if properly disclosed as provided in
the proposed rule, is appropriate in immigration proceedings.



documents with EOIR, as long as the nature of the assistance is disclosed on an amended Notice
of Entry of Appearance as Attorney or Representative Before the Board of Immigration Appeals
or a Notice of Entry of Appearance as Attorney or Representative Before the Immigration Court
(Forms EOIR-27 and EOIR-28, collectively, “NOEA forms”). Further, the proposed rule would
not allow such continued practice or preparation without additional disclosure following the
same procedure.” Under this scenario, EOIR would not recognize the practitioner as a
representative of record for the individual or case, but would maintain, in the record of
proceeding, the practitioner’s information as associated with the relevant filing. Moreover, while
individuals would be permitted to obtain such assistance, the proposed rule would not create any
right or entitlement for aliens to obtain such assistance, nor would it permit EOIR funds to be
used for such assistance. Practitioners who assist a pro se alien without representing that alien
before EOIR would be required to file the amended NOEA form disclosing the nature of that
assistance, either practice or preparation, and related information.

Consistent with this change, the Department proposes to amend the definitions of
“practice” and “preparation” to distinguish between acts that involve the provision of legal
advice or exercise of legal judgment (practice) and acts that consist of purely non-legal
assistance (preparation). Specifically, under the proposed rule, an individual would engage in
practice when he or she provides legal advice or uses legal judgment and either appears in person

before EOIR, or drafts or files documents with EOIR. Preparation, by contrast, would be limited

7 For example, a practitioner could draft a motion for a continuance for an alien and attach an NOEA form for the
filing of that limited purpose. While that ends the practitioner’s immediate obligation under this proposed rule, there
is no prohibition against the practitioner later assisting the alien with the completion of an application for relief as
long as the practitioner again follows the outlined procedure for notice of appearance.



to completing forms or applications without the provision of legal advice or the exercise of legal
judgment—for example, by serving purely as a transcriber or translator.?

Under the proposed rule, where the individual is pro se and the practitioner’s role consists
solely of non-representative practice or preparation, the practitioner would be required to submit
an amended NOEA form listing his or her name, contact information, bar number (“BAR#”) or
EOIR identification number (“EOIR ID#”), as applicable®, work done, and fees charged, as well
as to complete an attestation and certification on the NOEA form attesting that the practitioner
has explained, and the individual understands, the limited nature of the assistance.

Additionally, the proposed rule would make conforming changes to DOJ’s regulations
concerning limited representation in bond proceedings. The proposed rule would clarify that
advocating in open court on behalf of a respondent for purposes of custody or bond proceedings
constitutes practice and requires the filing of a notice of appearance. This clarification
eliminates any confusion regarding practitioners who may appear in court and advocate on
behalf of a respondent without clearly identifying themselves as the legal representative of the
respondent. Finally, the proposed rule would make minor, non-substantive changes regarding

capitalization of the term “immigration judge” and outdated references to the former INS.

8 The Department notes that it expects practitioners to engage only rarely in acts of preparation, because of the
inherent likelihood that a practitioner will exercise legal judgment or provide legal advice while performing
otherwise ministerial tasks such as serving as a scribe in filling out a form.

9 A practitioner who is an attorney who has not represented an alien in proceedings before EOIR in the past and
who, as a result, does not have an EOIR ID# would provide his or her BAR#. However, a practitioner who is an
attorney who has previously registered with EOIR and been assigned an EOIR ID# would be required to provide
that EOIR ID# on the updated NOEA form. A practitioner who is a registered, fully accredited representative, see 8
CFR 1292.1(a)(4), would also be required to provide the representative’s EOIR ID# on the updated form. An
attorney would not be required to register with EOIR and obtain an EOIR ID# in order to be able to submit the
updated NOEA form and engage in non-representative practice or preparation.



A. “Practice” Versus “Preparation”

The Department proposes to amend its regulations to more clearly differentiate between
legal activities undertaken by attorneys and legal representatives, and non-legal activities that
may be undertaken by lay persons.

DQOJ’s current regulations provide overlapping definitions for “practice” and
“preparation.” 8 CFR 1001.1(i), (k). The regulations state that practice includes preparation,
and preparation constitutes practice. /d. Both acts involve the provision of legal advice, with
preparation being a subset of practice. See 8 CFR 1001.1(k) (defining “preparation” as “study of
the facts of a case and the applicable laws, coupled with the giving of advice and auxiliary
activities™); id. 1001.1(1) (defining “practice” as appearing before EOIR either in person or
through the “preparation” or filing of papers). Moreover, the standards of professional conduct
do not vary based on whether a representative engages in preparation or practice.

The Department believes it would be more useful to distinguish between acts that involve
the provision of legal advice or exercise of legal judgment (practice) and acts that consist of
purely non-legal assistance (preparation). Specifically, under the proposed rule, an individual
would engage in practice when he or she provides legal advice or uses legal judgment and either
appears in person before EOIR or writes or files documents with EOIR. “Practice” would thus
encompass the actions typically regarded as the practice of law related to any matter or potential
matter, before or with EOIR, and including both in-court and out-of-court representation. Such
actions include legal research, the exercise of legal judgment regarding specific facts of a case,
the provision of legal advice as to the appropriate action to take, drafting a document to
effectuate the advice, or appearing on behalf of a respondent or petitioner, in person or through a

filing.



“Preparation,” by contrast, would be limited to the completion of forms with information
provided by the respondent or petitioner without any legal judgment, analysis, advice, or
consideration as to the propriety of the form for a respondent or petitioner’s circumstances. For
example, individuals who appear before EOIR may have help completing applications or forms
with such basic, factual information as their name, address, place of birth, etc. These activities
do not involve the provision of legal advice or application of legal knowledge or judgment and
thus constitute preparation. This proposed rule would not relieve any such preparer from the
requirements that the preparer complete the preparer identification or disclosure on the forms
containing such request for information. Further, it is important to note that those assisting an
individual in completing forms as preparation must take care to avoid providing legal advice or
exercising legal judgment regarding a specific case, as such actions would constitute practice and
would trigger the additional requirements to which practice is subject as compared to
preparation. For example, an individual who advises a client on what details to include in an
asylum application in order to establish past persecution, or learns information about an alien’s
case and suggests taking a particular action, would be engaging in practice. The Department also
notes that those not actively licensed in law or fully accredited through EOIR’s recognition and
accreditation process should not be providing legal judgment or advice, as such actions could
constitute the unauthorized practice of law.

Finally, the current definition of “representation” merely cross-references the definitions
of “preparation” and “practice.” 8 CFR 1001.1(m). In light of the changes to those definitions,
the proposed rule also makes concomitant changes to the definition of “representation” to ensure

consistency among the definitions. It also makes clear, consistent with the revised definition of



“practice,” that an individual may not take legal action on behalf of an alien in open court in
immigration court proceedings without representing that alien throughout the entire action.

B. Assistance to Pro Se Individuals

The proposed rule would not expand limited representation beyond the existing
provisions for custody and bond proceedings. Instead, the Department proposes to allow
practitioners to assist pro se individuals with drafting, writing, or filing applications, motions,
forms, petitions, briefs, and other documents with EOIR, provided that such assistance is clearly
disclosed on an amended NOEA form. The proposed rule would not allow practitioners to
advocate in open court on behalf of a respondent, however, without being recognized as the
respondent’s legal representative in immigration proceedings and without filing an NOEA form
noticing the practitioner’s entry of appearance.

In conjunction with the proposed rule, EOIR will amend each of its two NOEA forms to
include a section limited to situations in which a practitioner has provided assistance in the form
of non-representative practice, but does not wish to take on actual representation in the EOIR
proceeding, and a section limited to the rare situation in which a practitioner has engaged in
preparation.

In all cases in which a practitioner intends to represent an individual in immigration
proceedings, including all cases in which a practitioner advocates on behalf of an individual in
open court, the practitioner would complete the section of the amended NOEA form relating to
representation similar to the current practice with the existing EOIR Forms 27 and 28.

In cases where a practitioner engages in non-representative practice, the practitioner
would complete one of the new portions of the NOEA form disclosing the legal assistance and

additional information discussed below. The practitioner would also attest that the alien



understands the limited nature of the assistance being provided, and the alien would certify that
he or she understands the limited nature of the practitioner’s role. The NOEA form would then
be filed with EOIR concomitantly with whatever filing was the subject of the legal assistance.

In all cases in which an individual, either a practitioner or non-practitioner, assists an
alien with filling out an application form that requires disclosure of the assistance—e.g., an
Application for Asylum and for Withholding of Removal (Form 1-589); Application to Register
Permanent Residence or Adjust Status (Form 1-485); Application for Suspension of Deportation
(Form EOIR-40); Application for Cancellation of Removal for Certain Permanent Residents
(Form EOIR 42A); Application for Cancellation of Removal and Adjustment of Status for
Certain Nonpermanent Residents (Form EOIR-42B); or, Application for Suspension of
Deportation or Special Rule Cancellation of Removal (Form I-881)—the person assisting would
still be required to disclose the assistance on the form where indicated.

In the unlikely or rare situation in which a practitioner engages in preparation that is not
based on a form that already requires disclosure of the assistance, the practitioner would
complete one of the new portions of the NOEA form disclosing the preparation and the
additional information discussed below. The practitioner would also attest that the alien
understands the preparatory nature of the assistance provided, and the alien would certify his or
her understanding. The NOEA form would then be filed with EOIR concomitantly with
whatever filing was the subject of the preparation. In all other cases—i.e., in which a non-
practitioner engages in preparation—no separate form would need to be filed; however, any
preparer instructions or disclosure would need to be completed upon assistance of any kind with

a form requesting that information.



Thus, the proposed rule covers scenarios in which practitioners or non-practitioners
provide only preparation to assist a pro se alien only by drafting, writing, or otherwise
completing documents for filing with EOIR; and the filing!? of those documents. !

1. Scope of Permitted Assistance

This proposed rule would not change the current requirement that a practitioner who
wishes to appear in person before EOIR on behalf of an individual must enter a notice of
appearance and remains obligated to represent his or her client unless and until an immigration
judge permits withdrawal from representation. In this way, the proposed rule would ensure
continuity of representation in cases in which a practitioner has entered an appearance while also
providing pro se respondents with the opportunity to receive assistance with pleadings,
applications, petitions, motions, briefs, or other documents, consistent with the clearer definitions
of practice and preparation, from individuals who would not be required to enter a full
appearance and incur a continuing representation obligation.

Under the proposed rule, EOIR would consider individuals to be pro se if a practitioner
has not filed an NOEA form noticing that the practitioner is serving as the individual’s legal

representative in immigration proceedings. The filing of an amended NOEA form indicating that

10 Filing in this context refers to the legal submission of documents on behalf of a party, rather than to the ministerial
act of filing itself. Thus, a practitioner who simply provides to the court a paper submission prepared by another
practitioner as a convenience to that practitioner has not engaged in practice or preparation merely by the ministerial
act of filing the document.

''If an individual who does not have an EOIR-ID# (a “non-practitioner”) assists with such a document, the non-
practitioner would need to comply with the document’s instructions, but would not be permitted to file the document
with EOIR; the alien could file the document, or a practitioner with knowledge of the contents could file the
document by submitting it with an NOEA form. This concept is contemplated in 8 CFR 1292.1 wherein law
students and law graduates must file a statement that they are appearing under the “direct supervision” or
“supervision,” respectively, of a licensed attorney or accredited representative. As such, the supervising attorney or
representative would be able to review the substance of the document for which they are 