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SUMMARY:: This rulemaking proposes to amend the Summer Food Service Program
(SFSP) regulations to strengthen program integrity by codifying in regulations changes
that have been tested through policy guidance and by streamlining requirements among
Child Nutrition Programs. These changes update important definitions, simplify the
application process, enhance monitoring requirements, and provide more discretion at the
State agency level to manage program operations. The intended effect of this rulemaking
is to clarify, simplify, and streamline program administration in order to facilitate
compliance with program requirements.

DATES: Written comments must be received on or before [insert date 60 days after date

of publication in the Federal Register] to be assured of consideration.



ADDRESSES: The Food and Nutrition Service, USDA, invites interested persons to
submit written comments on this proposed rule. Comments may be submitted in writing
by one of the following methods:

e Federal eRulemaking Portal: Go to http://www.regulations.gov. Follow the online

instructions for submitting comments.

e Mail: Send comments to Andrea Farmer, Chief, Community Meals Branch, Policy
and Program Development Division, USDA Food and Nutrition Service, 1320 Braddock
Place, Alexandria, VA 22314.

e All written comments submitted in response to this proposed rule will be included
in the record and will be made available to the public. Please be advised that the
substance of the comments and the identity of the individuals or entities submitting the
comments will be subject to public disclosure. USDA will make the written comments
publicly available on the Internet via http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Andrea Farmer, Chief, Community
Meals Branch, Policy and Program Development Division, USDA Food and Nutrition
Service, 3101 Park Center Drive, Alexandria, VA 22302, 703-305-2590.
SUPPLEMENTARY INFORMATION:

. Background
The Summer Food Service Program (SFSP) is authorized under section 13 of the Richard
B. Russell National School Lunch Act (NSLA), 42 U.S.C. 1761. Its primary purpose is to
provide free, nutritious meals to children from low-income areas during periods when

schools are not in session.



Throughout the history of the SFSP, the United States Department of Agriculture
(USDA) has striven to provide good customer service to children in need during the
summer months while maintaining accountability and integrity in program operations.
The SFSP is one of the USDA programs that collectively are known as the Child
Nutrition Programs. For the purposes of this proposed rule, Child Nutrition Programs also
include the National School Lunch Program (NSLP), School Breakfast Program (SBP),
Special Milk Program (SMP), and Child and Adult Care Food Program (CACFP).
Among Child Nutrition Programs, the SFSP is unique in many ways, including the
seasonal nature of its operations, the diversity of organizations that participate in the
program, and the range of sites at which meals are offered. State agencies, sponsors, and
community organizations need flexibility to operate the SFSP in a manner that is
responsive to local conditions. Such flexibility allows the SFSP to serve a diversity of
communities efficiently and effectively. To that end, USDA is continually exploring
options to increase administrative flexibility and reduce burden for SFSP sponsors and

State agencies to facilitate compliance with program requirements.

To explore program options, USDA is dedicated to working collaboratively with State
agencies, local level organizations, program operators, and the advocacy community to
learn from their experiences administering and operating the SFSP. USDA has a strong

history of soliciting feedback from stakeholders and participants in the SFSP through:
e Participation at multiple national conferences;

¢ Nationwide workgroups including stakeholders from State agencies, program

operators, and advocacy groups to collect strategies to improve the delivery of



nutrition assistance to low-income children in the summer months, boost

participation, and reduce unnecessary barriers to participation;

e Listening sessions and webinars;

e Partnerships with other government agencies, national nonprofit organizations,

and faith-based communities; and

e A 2004 notice in the Federal Register (69 FR 3874 Page 3874) soliciting

public comments on how to improve the program.

In response to the feedback received, USDA issued nationwide flexibilities and
nationwide waivers of program regulations to facilitate sponsor and site participation and
decrease paperwork burdens on both State agencies and sponsors — see following table
entitled FNS Policy Memoranda Addressed in This Rule. While nationwide waivers of
program regulations have largely supported improved program operations, the USDA
Office of the Inspector General (OIG) audit entitled “FNS Controls Over the Summer
Food Service Program” (27601-0004-41) prompted USDA to assess whether nationwide
waivers issued through policy memoranda complied with section 12(l) of the NSLA,
which provides the Secretary with the authority to waive certain statutory and regulatory
provisions. Through this assessment, USDA determined that the issuance of certain
nationwide waivers through policy memoranda was not fully consistent with all
requirements to waive program regulations as outlined in section 12(I). As a result,

USDA rescinded several nationwide waivers through two memoranda:



e SFSP 06-2018, Summer Food Service Program Memoranda Rescission: SFSP 01-
2007 and SFSP 06-2015, May 24, 2018; and
e SFSP 01-2019, Summer Food Service Program Memoranda Rescission, October

11, 20182,

For summer 2019, State agencies or eligible service providers were able to submit
individual requests for waivers that they believed were in the best interest of the program
in their State, following the requirements outlined in section 12(I) of the NSLA and
policy memorandum SP 15-2018, CACFP 12-2018, SFSP 05-2018: Child Nutrition

Program Waiver Request Guidance and Protocol — Revised, published May 24, 2018°.

The aforementioned nationwide waivers were developed based on consistent input from
stakeholders and have effectively supported improved program operations. The process
of approving individual waiver requests for program year 2019 reaffirmed the continued
value of these flexibilities. State agencies justified their 2019 waiver requests with goals
of improved efficiency, reduced administrative cost, and commitment to program
integrity — specifically, the ability of both program sponsors and State agencies to provide
adequate and effective program oversight with limited resources. As such, USDA is
proposing to codify many of the policies that were previously available as nationwide
waivers, as well as a number of flexibilities that are currently available through policy

guidance. In addition, USDA is seeking comments on several proposals for removing

! https://www.fns.usda.gov/sfsp/summer-food-service-program-memoranda-rescission-sfsp-01-2007-and-
sfsp-06-2015

2 https://www:.fns.usda.gov/sfsp/summer-food-service-program-memoranda-rescission

® https://www.fns.usda.gov/child-nutrition-program-waiver-request-guidance-and-protocol-revised



barriers to efficient program administration. Taken as a whole, the changes proposed in
this rule would maintain program integrity. They would streamline SFSP requirements
for sponsors that participate in other Child Nutrition Programs; facilitate compliance with
program monitoring requirements; provide customer-friendly meal service; and clarify
program requirements. The following table details FNS policy memoranda that are
discussed in this rule, the specific provision(s) from each memorandum that is discussed,

the status of the waiver or flexibility, and the section of the rule in which it is addressed.

FNS Policy Memoranda Addressed in This Rule

Policy Memorandum Provision Addressed in Provision Section
y Rule Status of Rule
Summer Food Service Program (SFSP) - - . i
: 4 Determining Eligibility for Rescinded in
Waiver for Closed17En2r8(I)I§9 Sites, November Closed Enrolled Sites SESP 01-2019 VIIl. B
Field Trips in the Summer Food Service . .
Program (SFSP) February 3, 20032 & FNS Eﬂe;;‘l‘:’gf’rf/rggrm;a'm ::)r Active VLA
Instruction 788-13: Sub-Sites in the Summer vay '
: Approved Locations
Food Service Program
SFSP 12-2011, Waiver of Site Monitoring . o e . .
. N . First Monitoring Site Visits Rescinded in
Requ|remsp(‘;;:gr;hispurwrgegglolc;d Service for Returning Sites SFSP 01-2019 IV.A
] Application Procedures for .
Active . A
SFSP 05-2012, Simplifying Application ggm;’;&aﬁ)ﬁﬁﬁ?‘;dal
Procedures in the Summer Food SAervice and Administrative
Program, October 31, 2011 Capability for CACFP Active . B
Institutions
Application Procedures for .
New SFA Sponsors Active - A
SFSP 04-2013, Summer Feeding Options for5 ?ne dm’:gfrt]ﬁtiﬁpa?it/gmanmal Active B
School Food Authorities, November 23, 2012 Capability for SFAs
First Monitoring Site Visits Rescinded in V. A
for SFA Sponsors SFSP 01-2019 '
SFSP 06-2014, Available Flexibilities for First Monitoring Site Visits Rescinded in V. A




CACFP At-Risk Sponsors and Centers
Transitioning to SFSP, November 12, 2013°

for CACFP or SFA
Sponsors

SFSP 01-2019

SFSP 07-2014, Expanding Awareness and

Requirements for Media

Access to Summer Meals, November 12, Active VI.C
7 Release
2013
Establishing the Initial
SFSP 16-2015, Site Caps in the Summer Food | Maximum Approved Level Active V. B
Service Program — Revised, April 21, 2015° | of Meals for Vended '
Sponsors
SFSP 04-2017, Automatic Revocation of Tax- | Annual Verification of Tax- Active VL. D
Exempt Status — Revised, December 1, 2016° | Exempt Status '
Meal Service Times Rescinded in V. A
. . . SFSP 01-2019
SFSP 06-2017, Meal Service Requirements in - -
A : Off-site Consumption of .
the Summer Meal Programs, with Questions Food Items Active V.B
and Answers — Revised, December 05, 2016 - e
Offer versus Serve Rescinded in V.C
SFSP 01-2019 '
SFSP 05-2018, Child Nutrition Program Overview of Statutory
Waiver Request Guidance and Protocol — | Waiver Authority Request Active VIII. A
Revised, May 24, 2018 Process

Endnotes:

! No longer available

2 https://www.fns.usda.gov/sfsp-020303
* No longer available

* https://www.fns.usda.gov/simplifying-application-procedures-summer-food-service-program
> https://www.fns.usda.gov/summer-feeding-options-school-food-authorities
® https://www.fns.usda.gov/available-flexibilities-cacfp-risk-sponsors-and-centers-transitioning-summer-

food-service-program

" https://www.fns.usda.gov/expanding-awareness-and-access-summer-meals
® https://www.fns.usda.gov/site-caps-summer-food-service-program-revised
? https://www.fns.usda.gov/sfsp/automatic-revocation-tax-exempt-status%E2%80%93revised

19 https://www.fns.usda.gov/meal-service-requirements-summer-meal-programs-gquestions-and-answers-

%E2%80%93-revised

" https://www.fns.usda.gov/child-nutrition-program-waiver-request-guidance-and-protocol-revised

1. Reorganization of § 225.6

As stated in the summary and background, the purpose of this proposed rule is to

streamline and clarify program requirements. In order to meet that goal, this rule

proposes to reorganize and streamline 8 225.6 to more clearly present existing State

agency requirements.




The proposed changes reorganize requirements in § 225.6(c), Content of sponsor
application, to more clearly outline the requirements for complete applications.
Provisions found in § 225.6(c)(2) related to site information sheets would move to a new
paragraph (g); provisions in 8 225.6(c)(4) related to the free meal policy statement would

move to a new paragraph (f).

The proposed changes would also reorder current § 225.6(d) through (i). This
reorganization is necessary in order to add new paragraphs related to performance
standards for determining financial and administrative capability (new paragraph (d)),
and sponsor submission of a management plan (new paragraph (e)), both of which are
described in more detail in the next section of this preamble. The table below provides an

outline of the proposed revisions:

Current Outline Proposed Outline
a. General Responsibilities. a. General responsibilities.
b. Approval of sponsor applications. b. Approval of sponsor applications.
c. Content of sponsor application. c. Content of sponsor application.

1. Application forms. 1. Application form.

2. Requirements for new sponsors, 2. Application requirements for
new sites, and, as determined by new sponsors and sponsors that
the State agency, sponsors and have experienced significant
sites which have experienced operational problems in the
significant operational problems in prior year.
the prior year. 3. Application requirements for

3. Requirements for experienced experienced sponsors.
sponsors and experienced sites. 4. Application requirements for




School Food Authorities and
Child and Adult Care Food
Program Institutions.

d. Performance standards.
1. Performance standard 1.
2. Performance standard 2.
3. Performance standard 3.

e. Management plan.

4. Free meal policy statement.
5. Hearing procedures statement

f. Free meal policy statement.
1. Nondiscrimination statement.
2. Hearing procedures statement.

g. Site information sheets.
1. New sites.
2. Experienced sites.

d. Approval of sites.

h. Approval of sites.

e. State-sponsor agreement.

i. State-sponsor agreement.

f. Special account.

J. Special account.

g. FSMC registration.

k. Food Service Management Company
registration.

h. Monitoring of FSMC procurements.

I. Monitoring of Food Service
Management Company procurements.

i. Meal pattern exceptions.

m. Meal pattern exceptions.

1. Streamlining Program Requirements

USDA is committed to decreasing paperwork burden across Child Nutrition Programs. In

conjunction with decreasing paperwork, USDA has also found that supporting SFSP

program operators that successfully operate other Child Nutrition Programs ensures that

taxpayer money is used most efficiently. Therefore, through policy guidance, USDA has

identified several ways to streamline the application process for SFSP sponsors also




participating in the NSLP and/or the CACFP that reduce administrative burden when

applying to participate in the SFSP.

A. Application Procedures for New Sponsors

Current regulations in § 225.6(c) outline specific requirements for sponsors and sites
applying to participate in the SFSP. The regulations in § 225.6(c)(2) require certain
procedures for new sponsors, and sponsors that have experienced significant operational
problems in the previous year, as determined by the State agency. For both new sponsors
and those with operational problems, detailed information is required regarding site
information, arrangements for meeting health and safety standards, and budgets, among
other things. This information is necessary for State agencies to determine if new
sponsors and sites, or those with previous operational problems, are capable of running
the SFSP efficiently and effectively, and complying with all program requirements, thus

maintaining program integrity.

For experienced sponsors that have already operated the SFSP without significant
operational problems, applications must include condensed information that is more
likely to change from year to year, as currently outlined in § 225.6(c)(3). Experienced
sponsors are not required to submit the same level of detail with regard to organizational
and operational information required of new sponsors and those with previous

operational problems.
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In an effort to recruit eligible organizations that have already proven capable of
successfully running other Child Nutrition Programs, USDA outlined flexibilities in
several policy memoranda for NSLP and CACFP sponsors in good standing (SFSP 05-
2012, Simplifying Application Procedures in the Summer Food Service Program, October
31, 2011 and SFSP 04-2013, Summer Feeding Options for School Food Authorities,
November 23, 2012). Through policy guidance, a sponsor is considered to be in “good
standing” if it has been reviewed by the State agency in the last 12 months and had no
major findings or program violations, or completed and implemented all corrective
actions from the last compliance review. In addition, a sponsor may be considered in
good standing if it has not been found to be seriously deficient by the State agency in the

past two years and has never been terminated from another Child Nutrition Program.

The published guidance outlines flexibilities for school food authorities (SFAS)
administering the NSLP or SBP and CACFP institutions in good standing that are
applying to serve SFSP meals at the same sites where they provide meal services through
the NSLP, SBP, or CACFP during the school year. Under this guidance, these institutions
are permitted to follow the application requirements for experienced SFSP sponsors
currently found in § 225.6(c)(3) instead of the application requirements for new sponsors
and sites currently found in § 225.6(c)(2). While the guidance streamlines the
requirements among programs, it also requires that NSLP or SBP SFAs and CACFP
institutions using the experienced sponsor application procedures provide the following
information:

e \Whether the site is rural or non-rural;

11



e  Whether the site’s food service will be self-preparation or vended; and
e If asite will primarily serve the children of migrant families, certification from a

migrant organization that the site serves children of migrant worker families and

that it primarily serves migrant children if it also serves non-migrant children.

This additional site information is necessary for the State agency to make a determination
about the approval of sites for experienced sponsors. Further, this rule proposes to
provide State agencies the discretion to allow NSLP and SBP SFAs and CACFP

institutions applying for participation in the SFSP for the first time to use this flexibility.

Accordingly, this rule proposes to codify under § 225.6(c)(4) the flexibilities extended
through policy guidance for NSLP and SBP SFAs and CACFP institutions to use

procedures for experienced sponsors.

B. Demonstration of Financial and Administrative Capability

Currently, SFSP regulations require sponsors applying to participate in the Program to
demonstrate financial and administrative capability for program operations and accept
financial responsibility for total program operations at all sites at which they propose to
conduct a food service (8 225.14(c)(1)). These two operational aspects underpin program
integrity and promote effective use of taxpayer money. Demonstration of financial and
administrative capability can include, but is not limited to, submission of budgets,

financial records, documentation of organizational structure, and menu planning.

12



In order to streamline Child Nutrition Program requirements and encourage participation,
USDA issued policy guidance that provided that NSLP and SBP SFAs and CACFP
institutions in good standing applying to participate in the SFSP are not required to
submit further evidence of financial and administrative capability, as required in §
225.14(c)(1) (SFSP 05-2012, Simplifying Application Procedures in the Summer Food
Service Program, October 31, 2011 and SFSP 04-2013, Summer Feeding Options for
School Food Authorities, November 23, 2012). NSLP and SBP SFAs and CACFP
institutions already undergo a rigorous application process in order to participate in
NSLP, SBP, and CACFP and have demonstrated that they have the financial and
organizational viability, capability, and accountability necessary to operate a Child

Nutrition Program; therefore, they have the capacity to operate the SFSP as well.

While the flexibility to not submit further evidence of financial and administrative
capability is intended to decrease burden on both State agencies and sponsors applying
for the program, State agencies must still be aware of the ways in which NSLP and SBP
SFAs and, particularly, CACFP institutions have demonstrated their financial and
administrative capabilities in the past. If the State agency has a reasonable belief that the
operation of the SFSP would pose significant challenges for an NSLP or SBP SFA or
CACEFP sponsor applicant, the State agency may request additional evidence of financial
and administrative capacity sufficient to ensure that the sponsor has the ability and
resources to expand. For example, if an NSLP or SBP SFA or CACFP institution had a
finding during a local review, the State agency may request additional evidence of

financial and administrative capacity to demonstrate ability to administer the SFSP.

13



Additionally, in certain instances, different State agencies are responsible for the
administration of the SFSP and school meals or CACFP. In these instances, to protect the
integrity of the SFSP and ensure that financially and administratively capable sponsors
are approved to operate the program, State agencies must share relevant sponsor
information, including, but not limited to:
e Demonstration of fiscal resources and financial history;
e Budget documents;
e Demonstration of appropriate and effective management practices; and
e Demonstration of adequate internal controls and other management systems in
effect to ensure fiscal accountability.
As this proposed rule would require State agencies to develop a process for sharing
information across agencies if the agency that administers the SFSP is not the same as the
one administering school meals or the CACFP, USDA is specifically seeking comment
on the challenges and benefits of this requirement. Specifically, USDA is interested in the
following questions:
e Would the sharing of information help improve the integrity of the program?
e Would developing an information sharing process create undue burden on State
agencies?

e What are the potential costs of developing an information sharing process?

Accordingly, this rule proposes to amend regulations found at 8225.14(c)(1) to include
the flexibility outlined in previous guidance that SFAs and CACFP institutions in good

standing applying to operate the SFSP do not have to provide further evidence of

14



financial and administrative capabilities. In addition, this rule proposes to add a
requirement that State agencies develop an information sharing process if programs are

administered by separate agencies within the State.

C. Clarifying Performance Standards for Evaluating Sponsor Viability, Capability, and
Accountability

Organizations applying to participate as sponsors in the SFSP must demonstrate
“financial and administrative capability for program operations” (8 225.14(c)(1)). It is
critical for State agencies to determine if an applicant has the potential to be viable,
capable, and accountable for operating the SFSP with program integrity, and will accept
financial and administrative responsibility at all sites it intends to operate. While USDA
has provided technical assistance for how State agencies should determine if a sponsor is
financially and administratively capable, the regulations do not include specific metrics
for assessing an applicant’s capability for successful program participation. As a result,
USDA has received requests from State agencies to provide additional clarity on the

application requirements in 8 225.14(c)(1).

In response to State agency requests regarding application requirements, and in an effort
to streamline requirements across programs, this rule proposes to add performance
standards for organizations applying to participate as SFSP sponsors that correspond to
standards currently in place at § 226.6 for organizations applying to participate as
CACFP sponsors. These detailed performance standards under §226.6 assist State

agencies in assessing an applicant’s financial viability and financial management,

15



administrative capability, and accountability. In addition, the rule clarifies that sponsors
must demonstrate compliance with these performance standards as part of their
management plan. USDA recognizes that program operations, requirements, and
monitoring responsibilities differ between the CACFP and the SFSP. However, the
proposed standards would ensure that an organization meets basic requirements for
operating any Child Nutrition Program. These standards would apply equally to the
CACEFP and the SFSP, and would provide more clarity to State agencies responsible for

evaluating sponsor applications in SFSP.

USDA recognizes that including these detailed performance standards in the management
plan may require some State agencies and sponsors to modify current practices. Although
USDA prioritizes flexibility for stakeholders to the greatest extent possible, these changes
would bolster program integrity by supporting the ability of State agencies to more
efficiently and consistently evaluate an applicant sponsor’s financial and administrative
capability. The proposed performance standards and management plan align with current
regulations requiring sponsors to demonstrate financial and administrative capability for

program operations.

The proposed standards are composed of three main performance elements. Performance
standard 1 addresses financial viability and financial management, performance standard
2 addresses administrative capability, and performance standard 3 addresses internal
controls and management systems that ensure program accountability. The proposed

regulations include additional criteria for assessing each performance standard. It is

16



important to note that these standards would not require anything new of SFSP operators.
These standards are intended to clarify existing SFSP requirements and provide support

and guidance to State agencies when evaluating sponsor applications.

Accordingly, this proposed rule would add performance standards for determining
sponsor financial viability, administrative capability, and program accountability in a new
8 225.6(d) against which State agencies must evaluate an applicant sponsor’s financial
and administrative capabilities. This rule also proposes to require in 8 225.6(c)(2)(i) and
new § 225.6(e) the submission of a management plan demonstrating compliance with the
performance standards in the new § 225.6(d). Finally, this rule would amend 88§
225.14(a), 225.14(c)(1), and 225.14(c)(4) to reference application requirements,
performance standards, and the management plan, respectively, in the reorganized

§225.6.

IV.  Facilitating Compliance with Program Monitoring Requirements

A. First Week Site Visits
Section 225.15(d)(2) of the current regulations requires sponsors to visit each of their
sites at least once during the first week of operation in the program. The purpose of
conducting monitoring visits during the first week of site operation is for the sponsor to
provide technical assistance to improve service delivery and to take action to promptly

correct any deficiencies in program operations at the site level.

17



USDA has received consistent feedback from State agencies and sponsors, through a
national stakeholder workgroup and other means, that some sponsors lack sufficient
resources to conduct monitoring visits during the first week of operation at all site
locations. Minimal staff to conduct visits, large distances between sites, particularly in
rural areas, and insufficient funding were all cited as barriers to fulfilling this
requirement. In order to provide sponsors the option to target their technical assistance
and monitoring resources towards activities that will have the greatest impact on program
integrity, USDA issued policy guidance that waived the requirement that sponsors visit
sites during the first week of operation for the following:
e Sponsors in good standing in the NSLP or CACFP (SFSP 04-2013, Summer
Feeding Options for School Food Authorities, November 23, 2012 and SFSP 06-
2014, Available Flexibilities for CACFP At-Risk Sponsors and Centers
Transitioning to SFSP, November 12, 2013, respectively); and
e Sites that had operated successfully the previous summer (or other most recent
period of operation) and had no serious deficiency findings (SFSP 12-2011,
Waiver of Site Monitoring Requirements in the Summer Food Service Program,

April 5, 2011).

The waivers noted above were rescinded in 2018, as discussed in the background section
of this proposed rule. Through implementation of these waivers for a number of years,
USDA learned that waiving the first week site visit requirement eased burden for the
sponsors and sites that met the requirements of the waiver. However, USDA also

determined that site visits during the first weeks of operation are a crucial part of program

18



monitoring and benefit sponsors and sites of all types. Early site visits facilitate good
sponsor management at every site and ensure that site supervisors and staff are receiving
the technical assistance needed to operate the SFSP in compliance with all program

requirements, thereby maintaining program integrity.

As such, USDA is proposing to amend this site visit requirement in § 225.15(d)(2) to
provide flexibility in the timeframe during which first monitoring visits must take place.
This proposed rule would create a tiered framework, under which sponsors responsible
for the management of 10 or fewer sites would be required to conduct the first site
monitoring visit within the first week (seven calendar days) after the site begins program
operations. Sponsors responsible for the management of more than 10 sites would be
required to conduct the first site monitoring visits within the first two weeks (14 calendar
days) after the site begins program operations. In cases where a site operates for one
week or less, the site visit must be conducted during the period of operation. Based on
currently available data from studies conducted by USDA and collected from State
agencies, over 80 percent of sponsors participating in the program operate 10 sites or
fewer. While this change would not impact the majority of sponsors, this flexibility
would help alleviate logistical burdens for larger sponsors while strengthening

monitoring practices.

In addition, the proposed rule includes changes to the current regulatory requirement that

sponsors must conduct a review of the food service at each site during the first four

weeks of program operations (8 225.15(d)(3)). The proposed rule would allow these food

19



service reviews to occur at the same time as the first monitoring visit. This would provide
all sponsors with the opportunity to manage their resources in a way that best suits their

program operations.

The intent of these changes is to allow sponsors of different sizes to adequately distribute
their resources as necessary. USDA recognizes that through the waiver process conducted
for summer 2019, many State agencies expressed the need for significant flexibilities
related to first week site visits. USDA seeks to balance program integrity and
administrative flexibilities and will consider all comments in drafting the final rule. To
understand the full impact of these proposed changes, USDA is seeking specific
comments on the:
e Number of sites that sponsors manage;
e Number of staff available to conduct site visits;
e Logistics of conducting site visits;
e Time and resources necessary, as well as any other factors, that impact the ability
of sponsors to fulfill this requirement;
e Proposed tiers and whether this provides sufficient flexibilities for sponsors; and
e Benefits of requiring first monitoring visits at all sites versus those sites that are
new to the program or experienced operational or administrative difficulties in
the past.
While the data shows that the vast majority of sponsors are responsible for program

operations at 10 sites or fewer, USDA is interested in learning more about how the tiers,

20



as proposed, would affect sponsors of different sizes and that operate under varying

conditions.

Accordingly, this rule proposes to amend § 225.15(d)(2) of the regulations to create a
tiered framework for first monitoring visits. This rule also proposes to amend §
225.15(d)(3) to allow sponsors to conduct a first monitoring visit and a food service

review at the same time.

B. Establishing the Initial Maximum Approved Level of Meals for Sites of Vended
Sponsors

Program regulations found at 8225.6(d) require that, when approving the application of a
site, State agencies must establish for each meal service an approved level for the
maximum number of children's meals which may be served under the program. This limit
on the number of meals that may be served is commonly known as a “site cap.” For sites
that prepare the meals that will be served and do not contract with a food service
management company, this cap on the number of meals served may be no more than the
number of children for which the facilities are adequate (8§ 225.6(d)(1)(iii)). For sites that
purchase meals from a food service management company, the regulations require that
the initial maximum approved level be based on historical attendance, or by another
procedure developed by the State agency if no accurate record from prior years is
available. Once established, site caps may be increased or decreased based on
information collected during site reviews or other documentation provided to the State

agency by the sponsor demonstrating the need for an adjustment (8 225.6(d)(2)). The
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regulations further require that State agencies disallow payment on any meals served over

the site cap at vended sites (8§ 225.11(e)(3)).

The purpose of a site cap is to encourage sponsors and State agencies to work closely
together to develop reasonable estimates of anticipated site attendance. This ensures that
a site does not purchase or produce meals outside of the capacity of the site and the needs
of the community. Site caps are also an important tool for State agencies to monitor
program management and determine if there is need for technical assistance or corrective
action to ensure program integrity. As such, State agencies should work with sponsors to
establish reasonable site caps that reflect the true capacity and capability of sites.
However, USDA understands that State agencies and sponsors may have difficulty
accurately assessing the capability of a site or the full needs of a community before
operations begin. Circumstances may arise in which a site attracts more children than
originally anticipated, such as an increase in the number of children coming for programs
or activities offered at the same location. In other cases, a lack of historical data makes it

difficult for State agencies and sponsors to accurately forecast participation levels.

In order to allow sponsors of vended sites to make timely adjustments to program
operations, USDA issued policy guidance clarifying that sponsors may request an
increase to existing site caps at any time prior to the submission of the meal claim forms
for reimbursement that includes meals served in excess of the site cap (SFSP 16-2015,
Site Caps in the Summer Food Service Program — Revised, April 21, 2015). As with any

change to program operations, this guidance clarified that State agencies have the
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discretion to approve the request. Providing sponsors of vended sites the flexibility to
adjust site caps prior to submitting a claim for reimbursement gives them the freedom to
right-size their program operations in real time, be responsive to local conditions, and
provide better customer service to their communities. For sites with no accurate historical
information, USDA recommends the State agency consider participation at other similar
sites located in the same area, documentation of programming taking place at the site, or

statistics on the number of children residing in the area when determining initial site caps.

Accordingly, this rule proposes to amend § 225.6(h)(2)(iii) of the regulations, as re-
designated through this rule, to clarify that sponsors of vended sites may request an
adjustment to the maximum approved level of meal service at any time prior to
submitting a claim for reimbursement. This rule would also amend § 225.6(h)(2)(i), as
redesignated through this rule, to include further guidance for determining the maximum

approved level of meal service for sites lacking accurate records from prior years.

C. Statistical Monitoring Procedures, Site Selection, and Meal Claim Validation for
Site Reviews
State agencies are responsible for reviewing sponsors and sites to ensure compliance with
program regulations. Current regulations in § 225.7(d)(2) discuss the frequency and
number of required reviews, including the requirement in § 225.7(d)(2)(ii)(E) that a State
agency conducting a sponsor review must review at least 10 percent of the sponsor’s

sites, or one site, whichever number is greater. USDA guidance also instructs State
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agencies to validate 100 percent of all meal claims from all sites under a sponsor that is

being reviewed.

To provide flexibility to State agencies conducting sponsor and site reviews, 8
225.7(d)(8) affords State agencies the option to use statistical monitoring procedures in
lieu of the site monitoring requirements found in § 225.7(d)(2). However, USDA
regulations and guidance do not provide clear instructions for how to develop and
implement statistical monitoring procedures. In addition, USDA is not aware of any
States that currently use statistical monitoring procedures. USDA reviewed feedback
from State agencies, analyzed current State practices for selecting sites, and considered
related sampling models that could be adapted as guidelines for statistical monitoring of
sites in the SFSP. Through this process, USDA determined that it is not possible to create
standard statistical monitoring procedures that will meet the needs of the program. As a
result, USDA is proposing to remove the provision in 8 225.7(d)(8) which currently

allows the use of statistical monitoring for site reviews.

This rule will not change the current requirement that State agencies conduct reviews of
at least 10 percent of each sponsor's sites, or one site, whichever number is greater. The
rule proposes to increase the effectiveness of site reviews by providing guidance to assist
State agencies and sponsors in selecting a sample of sites that is generally reflective of
the variety of all a sponsor’s sites. Through this guidance, site characteristics that will be

reflected in a sponsor’s sample include:
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e The maximum number of meals approved to serve under 88 225.6(h)(1)(iii) and
225.6(h)(2), as redesignated through this rule;

e Method of obtaining meals (i.e., self-preparation, vended meal service);

e Time since last review by the State agency;

e Site type (i.e., open, closed enrolled, camp);

e Type of physical location (e.g., school, outdoor area, community center);

e Rural designation (i.e., rural, as defined in § 225.2, non-rural); and

e Affiliation with the sponsor, as defined in 8 225.2.

The State agency may use additional criteria to select sites including, but not limited to:
recommendations from the sponsoring organization, findings of other audits or reviews,
or any indicators of potential error in daily meal counts (e.g., identical or very similar

claiming patterns, or large changes in meal counts).

Additionally, this rule proposes a new method for conducting meal claim validations as a
part of the sponsor review. USDA recognizes that conducting 100 percent meal claim
validations for all sites under the sponsor being reviewed, instead of just the sampled
sites, may be burdensome for some State agencies. In the case of large sponsors with
many sites, this requirement often uses significant State agency resources and, based on
feedback from State agencies, does not necessarily help improve the integrity of the
program. For sponsors that run effective programs in compliance with program
requirements, only a small portion of meal claims may need to be validated in order to

confirm compliance. In recognition of this, the proposed changes would include a multi-
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step approach to site-based meal claim validation. State agencies would initially validate

a small sample of claims and would only be required to validate additional claims if

sufficient error is detected. The proposed method is shown in the table below.

Meal Claim Validation Process

Step

Outcome

Result

Step 1: Validate 100 percent
of meal claims only for the
sites being reviewed to
satisfy the requirement that
State agencies must review
10 percent of sites, or one
site, whichever is greater,
operated by the sponsor
being reviewed.

An average
percent error of
less than 5 percent
is found.

e The review of meal claims for this
sponsor is complete.

o If necessary, the State agency must take
fiscal action per the disregard threshold
established for SFSP.

An average
percent error of 5
percent or more is
found.

e The State agency must move to Step 2.

Step 2: Expand validation of
meal claims to all meals for
the review period for 25
percent of the sponsor’s total
sites.

An average
percent error of
less than 5 percent
is found in the
additional sites
validated.

e The review of meal claims for this
sponsor is complete.

o If necessary, the State agency must take
fiscal action per the disregard threshold
established for SFSP.

An average
percent error of 5
percent or more is
found in the
additional sites
validated.

e The State agency must move to Step 3.

Step 3: Expand validation of
meal claims to all meals for
the review period for 50
percent of the sponsor’s
sites.

An average
percent error of
less than 5 percent
is found in the
additional sites
validated.

e The review of meal claims for this
sponsor is complete.

o If necessary, the State agency must take
fiscal action per the disregard threshold
established for SFSP.

An average
percent error of 5
percent or more is
found.

e The State agency must move to Step 4.

Step 4: Expand validation of
meal claims to all meals for
the review period for 100
percent of the sponsor’s total
sites.

An average
percent error of
less than 5 percent
is found in the
additional sites

e The review of meal claims for this
sponsor is complete.

e If necessary, the State agency must take
fiscal action per the disregard threshold
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validated. established for SFSP.

An average e The review of meal claims for this
percent error of 5 sponsor is complete.

percent or more Is e The State agency must take fiscal
found. action, per the disregard threshold
established for SFSP.

* Fractions must be rounded up (>0.5) or down (<0.5) to the nearest whole number.

To calculate the percent error, subtract the total meals validated by the State agency for
the reviewed sites from the total meals claimed by the sponsor for the reviewed sites, then
divide by the total meals claimed by the sponsor for the reviewed sites and multiply by
100. By taking the absolute value, the percent error will be expressed as a positive
number. An overclaim or an underclaim above the error threshold signals the need to

expand the meal claim validation. Refer to the equations below for clarification.

Percent Error Formula:

Mgr— MVRg

Mr 100

Where:

Mg = total meals claimed by sponsor for reviewed sites

MVr = total meals validated by State agency for reviewed sites

This incremental approach is intended to use State agency resources more efficiently and
provide State agencies with a more targeted method for review. USDA is requesting
specific comments on this process, including the anticipated impact on State agencies and

burden, the accuracy of claim validations under this process, and the stepped increases

and the percentage expanded at each step.
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Accordingly, § 225.7(e)(5), as redesignated in this rule, includes site selection criteria.
Section 225.7(e)(6), as redesignated in this rule, proposes a method for conducting meal
claim validations. The proposed rule also removes the option for statistical monitoring
currently found in § 225.6(d)(8). Finally the rule proposes to renumber and rephrase

portions of § 225.7 to make the regulations easier to understand.

V. Providing a Customer-Service Friendly Meal Service

A. Meal Service Times
Section 225.16(c) of the current regulations sets forth restrictions on when meals can be
served in the SFSP. Three hours are required to elapse between the beginning of one meal
service, including snacks, and the beginning of another, with the exception that four
hours must elapse between the service of a lunch and supper when no snack is served
between lunch and supper. Further, the regulations state that the service of supper cannot
begin later than 7 p.m., unless the State agency has granted a waiver of this requirement
due to extenuating circumstances; however, in no case may the service of supper extend
beyond 8 p.m. The duration of the meal service is limited to two hours for lunch or
supper and one hour for all other meals. These restrictions do not apply to residential

camps.

These strict requirements did not provide sufficient control at the State agency and
sponsor level to allow for planned meal services that meet the needs of the community.
Dating as far back as 1998, USDA has issued guidance that waives these requirements at

certain sites where the requirements proved to create significant barriers to efficient
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program operations and good customer service for the communities served. USDA heard
consistent feedback from stakeholders that the restrictions presented challenges to
aligning meal services with access to public transportation and community services. The
waiver of meal time restrictions helped decrease administrative burden and provided
more local level control to sponsors to plan the most effective meal services, thereby
improving program operations. Therefore, in 2011, USDA published guidance that
waived the meal service time restrictions for all SFSP sites while still requiring sponsors
to submit meal service times to the State agency for approval (originating guidance has
since been superseded and incorporated into SFSP 06-2017, Meal Service Requirements
in the Summer Meal Programs, with Questions and Answers — Revised, December 05,
2016). These waivers were rescinded in 2018, as discussed in the background section of
this proposed rule. In 2019, 42 State agencies requested a waiver of meal time restrictions
to allow them to continue implementation of what had previously been in effect through
guidance. Of those 42 State agencies, 39 asserted that the waiver would result in

improved program operations and, therefore, efficient use of resources.

USDA supports flexibilities that provide the best possible customer service without
compromising program integrity. Through implementation of this waiver for many years,
USDA learned that allowing sponsors and State agencies more latitude to schedule meal
service times gives sponsors the ability to best meet the needs of their community.
However, removing meal service time restrictions also allowed for meal services to be
scheduled one right after another, without any time elapsing between the end of one meal

service and the beginning of another. This is not in keeping with the intent of the SFSP to
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maintain service of distinct meals, and poses a potential risk to program integrity by
making it more difficult for sites to keep accurate records of meals served and to monitor
the meal service itself. Therefore, this rulemaking proposes to remove all existing meal
service time restrictions, and would add a requirement that, at all sites except residential
camps, a minimum of one hour must elapse between the end of one meal service and the
beginning of another. While this rule is proposing to remove meal time restrictions,
USDA encourages State agencies to work with sponsors to establish distinct meal times
that not only meet the needs of the community, but also allow the State agency to conduct
all necessary monitoring requirements. State agencies should only approve extended meal

service times if they have the capability to properly monitor the sites.

Sponsors have also expressed the need for flexibilities to conduct meal services in the
event of an unforeseen circumstance, such as a delayed delivery. Therefore, USDA also
proposes to allow a State agency to approve for reimbursement meals served outside of
the approved meal service time if an unanticipated event, outside of the sponsor’s control,
occurs. The State agency may request documentation to support approval of meals

claimed when unanticipated events occur.

In recent years, it has come to USDA’s attention that some sponsors have served a meal,
which meets the meal pattern requirements for breakfast, in the afternoon after a lunch
service was provided and claimed this meal as a reimbursable “breakfast.” The SFSP is
statutorily designed to support “programs providing food service similar to food service

made available to children during the school year” under the NSLP and SBP (42 U.S.C.
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1761(a)(1)(D)). Currently, regulations governing the SBP define breakfast as a meal
which is served to children in the morning hours and must be served “at or close to the
beginning of the child’s day at school” (7 CFR 220.2). As such, the service of a
reimbursable, three component meal, or “breakfast”, in the afternoon following the
service of lunch is not supported by the statute. Therefore, a meal otherwise meeting the
requirements for a breakfast meal is not eligible for reimbursement as a breakfast if it is

served after any lunch or supper has been served and claimed for reimbursement.

This rule also proposes to amend § 225.16(c) to make it easier for users to locate and
understand key information. Section 225.16(c)(1) will consolidate meal service time
requirements currently referenced in other sections of part 225. This would specify that
meal service times must be established by the sponsor for each site, be included in the
sponsor’s application, and be approved by the State agency. Current § 225.16(c)(6),
which specifies that a sponsor may claim for reimbursement only the type(s) of meals for
which it is approved to serve, would move to 8 225.16(b). In addition, a reference to
approved meal service times would be added to the State-sponsor agreement information

in redesignated 8§ 225.6(i)(7)(iv).

Accordingly, this proposed rule would amend 8§ 225.16(c) to:
e Remove meal service time restrictions;
e Add a requirement that a minimum of one hour elapse between the end of one

meal service and the beginning of another;

31



e Allow a State agency to approve for reimbursement meals served outside of the
approved meal service time if an unanticipated event occurs;

e Clarify that meals claimed as a breakfast must be served at or close to the
beginning of a child’s day, and prohibit a three component meal from being
claimed for reimbursement as a breakfast if it is served after a lunch or supper is
served; and

e Reorganize § 225.16(c) to improve the clarity of the text.

This proposed rule would also amend 88§ 225.16(b) and 225.6(i)(7)(iv) to improve the

clarity of the regulations.

B. Off-site Consumption of Food Items
Serving children in a supervised, safe, and congregate setting is a strength of the SFSP.
Feeding children in a group setting has many benefits such as providing an opportunity
for children to socialize, creating time for sites to offer activities, and allowing adults to
monitor food safety and encourage healthy eating practices. The statutory requirement
that children consume program meals onsite is found in the NSLA, which states that meal
service in the SFSP is to be “similar to food service made available to children during the
school year” under the NSLP and SBP (42 U.S.C. 1761). Current regulations provide that
sponsors must agree to “maintain children on site while meals are consumed” (§
225.6(e)(15)). USDA has heard from stakeholders that, in some cases, the congregate
feeding requirement poses a barrier to participation and compliance with program
requirements. Program operators have expressed that some children, particularly those

who are younger, are unable to eat all of the meal components in one sitting and have
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suggested that they be allowed to take certain components off-site for later consumption.
Further, sponsors and site supervisors have raised concerns about plate waste and the
need to provide as much nutritious food as possible to children who receive a meal but
may not be able to consume a complete meal in one sitting. As the SFSP operates in a
wide variety of settings, including sites that do not offer activities or programming
separate from the meal service, some sponsors report that keeping children on site for the

entire consumption of the meal offered is challenging.

USDA initially issued guidance in 1998 that provided flexibilities for a fruit or vegetable
item of the meal to be taken off-site for later consumption, with State agency approval,
for sponsors with adequate staffing to administer this option (originating guidance has
since been superseded and incorporated into SFSP 06-2017 — Meal Service Requirements
in the Summer Meal Programs, with Questions and Answers — Revised, December 5,
2016"). USDA subsequently amended this flexibility in response to stakeholder feedback
that it could be implemented in a way that maintained health and safety requirements. In
2013, USDA issued guidance that extended this option to all sponsors without the
requirement for State agency approval, and expanded the eligible food items to include
grains, allowing for a single item of fruit, vegetable, or grain to be taken off-site for later
consumption (originating guidance has since been superseded and incorporated into SFSP
06-2017). However, the guidance maintained the State agencies’ discretion to prohibit
individual sponsors on a case-by-case basis from using the option if the State agency had

concerns about adequate site monitoring, and provided that the State agency’s decision to

* https://www.fns.usda.gov/meal-service-requirements-summer-meal-programs-questions-and-answers-
%E2%80%93-revised
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prohibit a sponsor from utilizing this option is not an appealable action. This flexibility is

still in effect and is found 