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Education Contracts under Johnson-O’Malley Act

AGENCY: Bureau of Indian Affairs, Interior.

ACTION:  Proposed rule.

SUMMARY:: Under the Johnson O'Malley (JOM) Act, the Bureau of Indian Education
(BIE) provides assistance, through contracts, for Indian students attending public schools
and non-sectarian private schools. Congress recently updated the JOM Act with the JOM
Supplemental Indian Education Program Modernization Act (JOM Modernization Act).
This proposed rule would implement the JOM Act, as amended, to clarify the eligibility
requirements for Indian students to receive the benefits of a JOM contract, to clarify the
funding formula and process to ensure full participation of contracting parties, and to
otherwise reconcile and modernize the rules to comport with the activities of the
contracting parties under the Act, as amended.

DATES: Please submit comments by [INSERT DATE 60 DAYS AFTER DATE OF

PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: You may submit comments by any of the following methods:

- Federal rulemaking portal: http://www.requlations.gov. The rule is listed under

the agency name “Bureau of Indian Affairs.”



-E-mail: consultation@bia.gov. Include the number 1076-AF24 in the subject line
of the message.

- Mail: Elizabeth Appel, Office of Regulatory Affairs & Collaborative Action,
U.S. Department of the Interior, 1849 C Street, N.W., MIB-4660-MS, Washington, DC
20240. Include the number 1076-AF24 in the subject line of the message.

- Hand delivery: Elizabeth Appel, Office of Regulatory Affairs & Collaborative
Action, U.S. Department of the Interior, 1849 C Street, N.W., MS 4660, Washington, DC
20240. Include the number 1076-AF24 in the subject line of the message.

Docket: For access to the docket to read background documents or comments
received, go to http://www.regulations.gov and search for Docket Number BIA-2018-
0002. We cannot ensure that comments received after the close of the comment period
(see DATES) will be included in the docket for this rulemaking and considered.

Comments on the information collections contained in this proposed regulation
(see “Paperwork Reduction Act” section, below) are separate from those on the substance
of the rule. Send comments on the information collection burden to OMB by facsimile to
(202) 395-5806 or e-mail to the OMB Desk Officer for the Department of the Interior at
OIRA_DOCKET@ omb.eop.gov. Please send a copy of your comments to the person
listed in the FOR FURTHER INFORMATION CONTACT section of this notice.

Please see “V. Tribal Consultation” of this preamble for addresses of Tribal
consultation sessions on this proposed rule.

FOR FURTHER INFORMATION CONTACT: Elizabeth Appel, Director, Office of
Regulatory Affairs & Collaborative Action, (202) 273-4680; elizabeth.appel@bia.gov.
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l. Background

The JOM Act authorizes the Secretary of the Interior (Secretary) to enter into
contracts with States, schools, and private nonsectarian organizations, and to expend
appropriated funds in support of Indian students under such contracts. See, 25 U.S.C.
5341 et seq. Federally recognized Indian Tribes and Tribal organizations are also eligible
to apply for JOM contracts. Contracts under JOM contain educational objectives that
adequately address the educational needs of the Indian students who are to be
beneficiaries of the contract and assures that the contract is capable of meeting such

objectives. See, 25 U.S.C. 5345. The regulations at 25 CFR part 273 implement this



authority. The regulations at 25 CFR part 273 became effective in 1975 and the rule has
been in effect over 40 years without substantial changes. In 2018, Congress updated the
JOM Act with the JOM Modernization Act. This proposed rule, if adopted, would update
25 CFR part 273 to implement the JOM Modernization Act and make other changes
necessary to update the rule, as described below.

1. Overview of Proposed Rule

The JOM Modernization Act requires the BIE to revise the existing regulations at
25 CFR part 273, to:

1. Determine how the regulatory definition of “eligible Indian student” may
be revised to clarify eligibility requirements for contracting parties under the Act;

2. Determine, as necessary, how the funding formula described in § 273.31
may be clarified and revised to ensure full participation of contracting parties and provide
clarity on the funding process under the Act; and

3. Reconcile and modernize the rule to comport with the activities of the
contracting parties under the Act.

The proposed rule includes changes to meet these requirements. Specifically, the
proposed rule would:

e Revise who is an eligible Indian student;

Clarify how funds can be used,

e Describe how a new contracting party can enter into contracts;

¢ Revise what requirements do not apply to Tribal organizations;

e Reuvise the funding formula to reflect how it is currently calculated:;

e Clarify the annual reporting requirements;



e Clarify the contract renewal process;
e Add a new subpart J — Responsibility and Accountability, to address the
Secretary’s reporting requirements and compliance with Paperwork Reduction
Act; and
e Clarify appeals processes.
Other technical edits would:
e Revise the rule generally to meet plain language requirements;
e Add, delete, and revise definitions to provide clarity;
e Divide long sections into shorter sections to provide clarity; and
e Update citations and remove citations that no longer apply.
The BIE has proposed changes that reflect the need to update Part 273 and to incorporate
the new requirements of the JOM Modernization Act. The BIE welcomes comments on
those subparts that are new and on the substantive changes to the current rule, including:
terms and definitions; eligible entities; eligible students; funding formula; annual
reporting requirements; contract renewal process; and appeals. The following provides
more background and detail on these proposed changes.
A. Indian Student Eligibility
On March 21, 2018, the Bureau of Indian Education (BIE) proposed a rule to
update one section of the JOM regulations regarding when Indian students are eligible for
benefits of JOM education contracts, to delete the requirement that the Indian student
must have ¥z or more degree of Indian blood. See 83 FR 12301. BIE received six relevant
comment submissions on the proposed rule, which are summarized below. During this

time, the JOM Modernization Act was also moving through Congress and ultimately



became law on December 31, 2018. See Pub. L. 115-404. The JOM Modernization Act
requires rulemaking on the same topic as the March 2018 proposed rule: student
eligibility for the benefits of JOM education contracts. BIE is now taking a new look at
its March 2018 proposed rule based on comments received and proposing a new rule to
address both the eligibility qualifications and the other requirements of the JOM
Modernization Act.

1. History of Indian Student Eligibility for Benefits of JOM Education
Contracts

In 1957, the Bureau of Indian Affairs (BIA) published a rule, then at 25 CFR 33.4
(Contracts with public schools), which allowed for the expenditure of monies under
contracts for the education of “Indian children of one-fourth or more degree Indian
blood.” See 22 FR 10533 (December 24, 1957). In 1974, BIA finalized a rule updating
part 33 and defining “Indian” at § 33.1(g) as an individual of one-fourth or more degree
of Indian blood and a member of a Tribe, band, or other organized group of Indians,
including Alaska Natives, which is recognized by the Secretary as being eligible for BIA
Services. See 39 FR 30114 (August 21, 1974). In 1975, BIA replaced part 33 with part
273 and made changes in accordance with the Johnson O’Malley Act, 25 U.S.C. 452-456,
as amended by the Indian Self-Determination and Education Assistance Act (Pub. L. 93-
638). See 40 FR 51282, 51286 (November 4, 1975).! In the new § 273.12, BIA listed the
eligibility criteria for students as one-fourth or more degree Indian blood and recognized
by the Secretary as being eligible for Bureau Services. See 40 FR 51303, 51305

(November 4, 1975).

! Note: the BIA originally proposed replacing part 33 with part 403, but at the request of the Office of the
Federal Register, ultimately redesignated part 33 as part 273. See 40 FR 40982 (September 4, 1975).
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The eligibility provision has not been updated in the regulations since 1975. Prior
to the 1990’s, the Department implemented this regulation to require one-fourth or more
degree Indian blood. In 1990, the U.S. District Court for the District of Nevada stated that
this regulatory requirement was too restrictive. See, Nevada Urban Indians, Inc. v. United
States, CV-N-90-238 BRT (September 12, 1990). In 1991, the Director of the then-Office
of Indian Education Programs (the predecessor office to BIE), issued a memorandum to
all Education Line Officers and JOM Coordinators stating that to be eligible for JOM

services, the recipient must be:
e A member of, or at least a one-fourth degree Indian blood descendent of, a

member of an Indian Tribe which is eligible for the special programs and
services provided by the United States through the Bureau of Indian

Affairs to Indians because of their status as Indians; and
e Reside on or near an Indian reservation or meet the criteria for attendance

at a Bureau off-reservation boarding school.

In April 2015, BIE held a series of Tribal consultation sessions to address
remaining confusion when counting eligible students and proposed various options for
revision to allow greater flexibility. Most Tribal participants supported an option that
would delete the word “and” from § 273.12, allowing for eligibility for students who are
either Tribal members or have one-fourth degree Indian blood.

2. March 2018 Proposed Rule: Comments and Responses

The March 2018 proposed rule would have revised § 273.12 of the regulations to
define as eligible students only those students who are members of a federally recognized
Tribe and delete the provision stating that students must also have one-fourth or more
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degree Indian blood. The March 2018 proposed rule stated that the Department does not
require a certain degree of Indian blood and, as such proposed to delete the requirement
for a blood degree quantum.

BIE received six relevant comment submissions on the proposed rule. Three of
the submissions, including one from a Tribe, generally supported the proposed rule.
Another commenter supported the rule, but questioned whether there are statistics
showing that the blood requirement has not been in use over the past 27 years. The other
comments are summarized here.

Comment 1: Delay the rulemaking until passage of the Johnson O ’Malley
Modernization Act. A few commenters noted that legislation requiring Interior to conduct
a new student count and addressing the same topic as the March 2018 rule was pending in
Congress. One commenter specifically suggested delaying the rulemaking as the JOM
Modernization Act was moving through Congress because that Act requires a rulemaking
that would be duplicative of the proposed rule.

Response: BIE accepted this comment, delaying further action on the March
2018 proposed rule until the Act became law in December 2018 and is now proposing a
new rule that takes into account both the requirements of the JOM Modernization Act and
comments received on the March 2018 proposed rule.

Comment 2: Retain the current regulation requiring a student to be both a
member of a federally recognized Tribe and one-fourth degree of Indian blood or more.
One Tribal commenter interpreted the current regulatory language as requiring both
Tribal membership and one-fourth degree of Indian blood or more. According to that

Tribal commenter, removing the one-fourth blood quantum requirement would increase



the number of eligible students from 271,884 (the last national count of students funded
through JOM, done in 1995) to over 1 million students. The Tribe’s primary concern is
that the funding per student will decrease to an unacceptable level.

Response: BIE does not currently require both membership and a one-fourth
degree blood quantum because the U.S. District Court for the District of Nevada stated
that requiring a student to meet both these requirements for eligibility was too restrictive.
See, Nevada Urban Indians, Inc. v. United States, CV-N-90-238 BRT (September 12,
1990). In accordance with the requirements of the JOM Modernization Act, BIE will
conduct an updated count of eligible Indian students to provide accuracy for Congress to
determine the appropriate per-student funding amount.

Comment 3: Allow Indian students to be eligible for benefits of a JOM contract if
they are a member of a federally recognized Tribe or, in the alternative, are of one-fourth
degree of Indian blood or more. The National Indian Education Association (NIEA)
pointed out in its comments that thousands of Native students have at least one-fourth
blood quantum and currently participate in JOM programs, but are not Tribal members
due to enrollment requirements (e.g., requirements that prevent enrollment until a certain
age). The NIEA further noted that Tribes have the flexibility to provide services to
students that are either enrolled in a Tribe or are descendants with at least one-fourth
blood quantum. These students are eligible to attend BIE schools and participate in other
Bureau-funded programs. The NIEA therefore recommended that the regulations reflect
this approach of including students with at least one-fourth degree blood quantum as

eligible for the benefits of JOM contracts, regardless of whether such students are Tribal



members, both to align the regulations with current practice and to provide parity with
other Bureau-funded programs.

Response: The rule being proposed today would incorporate this change by
defining an eligible student as one who is a member of, or is at least one-fourth degree
Indian blood descendant of a member of a federally recognized Tribe. This new proposed
rule will clarify that a student who is not enrolled in a federally recognized Tribe (e.g.,
due to enrollment requirements) is still eligible if the student has documentation of
descendancy indicating at least one-fourth Indian blood from federally recognized Tribe.
This new proposed rule better aligns with eligibility requirements for Indian students in
other BIE programs, such as the Indian Student Equalization Program (ISEP). The ISEP,
which applies to BIE-funded schools, requires an eligible Indian student to be a member
of, or at least one-fourth degree Indian blood descendant of a member of, a Tribe that is
eligible for the special programs and services provided by the United States through the
Bureau to Indians because of their status as Indians, as well as residing on or near a
reservation, or meets the criteria for attendance at a Bureau off-reservation home-living
school. See 25 U.S.C. 2007(f).

Comment 4: Clarify what it means to be eligible for Bureau services the
definition of eligible students. A few commenters noted the importance of clarity in the
eligibility requirements. One commenter stated that the rule should specify the
requirements for a student to be “recognized by the Secretary as being eligible for Bureau
services.”

Response: BIE is addressing this comment by using language in the proposed

rule that now refers to membership in a federally recognized Tribe. The Secretary
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publishes on an annual basis a list of Indian entities recognized and eligible to receive
services from BIA under the 1994 Lists Act. See, e.g., 84 FR 1200 (February 1, 2019).
This list is the list of federally recognized Tribes. Individuals are then eligible for Bureau
services by virtue of the individual’s membership in a federally recognized Tribe. The
proposed rule would clarify this portion of the eligibility criteria.

3. Proposed Revisions to Indian Student Eligibility Requirements

This proposed rule would establish clearer eligibility requirements for Indian
students to obtain the benefits of a JOM contract by specifying that a student either must
be a member of a federally recognized Tribe or at least one-fourth degree Indian blood
descendant of a member of a federally recognized Tribe. See § 273.112 of the proposed
rule.

B. Funding Formula

Within the current rule, the funding formula is the number of eligible Indian
students multiplied by 25 percent of whichever is higher: the State average per pupil
operating cost or National average per pupil operating cost. Since 1988, BIE has been
using a funding formula that relies on data from the U.S. Department of Education on the
State annual cost per pupil and the National annual cost per pupil to determine a weight
factor. The weight factor is then used to calculate funding, subject to a minimum weight
factor.

The JOM Modernization Act requires the BIE determine “as necessary,” how the
funding formula may be “clarified and revised” to ensure full participation of contracting
parties and provide clarity on the funding process. The BIE proposes to revise the

funding formula to reflect the formula used since 1988, to ensure full participation of
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contracting parties. The revised language will provide clarity on what source is used to
determine the initial calculations, how the calculation is made to determine a weight
factor by State, and how the minimum weight factor is to be used should the calculated
weight factor for the State fall below the minimum. The funding formula for contracts
will be based on the calculated weight factor and the number of eligible Indian students
to be served by the contract.

The JOM Modernization Act, Section 7(e)(1)(A), includes a “hold harmless”
provision that remains in effect for four years, which states that any existing contracting
party may not receive an amount that is less than the amount that that party received for
the fiscal year preceding the date of enactment of the Act. After expiration of the four
years, the Act provides that no contractor may receive more than a 10 percent decrease
from the amount received in the prior year. The BIE is not able to recommend a new
funding formula without decreasing the funds made available to existing contracting
parties; additionally, after four years it is possible that existing contractors may receive
reductions in funding even beyond the FY 2017 levels. The BIE welcomes comments on
this matter for any recommendations on how to revise the funding formula proposed in
the rule to support all existing contracting parties receiving funding for JOM programs.
Under the rule as proposed the funding formula at § 273.31 will be at § 273.140.

C. Other Reconciliation and Modernization

The JOM Modernization Act requires BIE to otherwise reconcile and modernize
the rules to comport with the activities of the contracting parties. After a thorough review

of the current rule, there were areas that clearly required a revision. The revisions being
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proposed are, among other things, intended to make the regulations more user-friendly
through plain language.
1. Subpart-by-Subpart Summary of Proposed Changes

A Subpart A — General Provisions and Definitions

In subpart A, the BIE proposes to continue to address the substance of each of the
existing sections (purpose and scope, definitions, revision or amendment of regulations,
and policy of maximum Indian participation) with updates. For example, BIE proposes to
split the purpose and scope section into several sections; add, revise, and remove
definitions; and change requirements for revising or amending the regulations to provide
that the Bureau will follow the Administrative Procedure Act. The BIE proposes to add a
section on how the Secretary will ensure full geographic coverage and full participation
to address a requirement in the JOM Modernization Act that the Secretary consult with
eligible entities that have not previously participated in the JOM program.

B. Subpart B — Program Eligibility & Applicability

The proposed subpart B addresses the same topics of eligible applicants (but
proposes updating the term to refer to “eligible entities” to reflect the language of the
JOM Modernization Act) and eligible students as the current subpart B, but proposes
moving the other subpart B topics to subparts C, D and E. The proposed subpart B would
also address what funds may be used under JOM contracts and what programs may be
contracted under the JOM Act. The BIE proposes to revise the description of “cligible
students” to reflect information collected during previous Tribal consultations sessions

and add examples of how JOM contract funds can be used. The BIE further proposes to
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clarify which provisions Tribal organizations are subject to (see proposed § 273.111) and
clarify that Tribal organizations are not excluded from the annual reporting requirements.

C. Subpart C - Indian Education Committee

The proposed subpart C would address the Indian Education Committee, which is
in current subpart B. The BIE proposes to revise the description of “Indian Education
Committee” to include preference in committee membership be given to parents and
guardians of children enrolled in a school. The BIE also proposes to remove a
requirement to report to the Bureau regarding who will serve on the Indian Education
Committee. The BIE proposes to add that organizational papers and by-laws of the Indian
Education Committee may include additional powers and duties that would permit the
Committee to, among other things, establish policy and procedures for hearing
grievances.

D. Subpart D — Education Plan

The proposed subpart D would address the contents of the Education Plan
(currently addressed in subpart B) and would add a section specifying that an education
plan will be approved by a Regional Director (updated from “Area Director”), under 25
U.S.C. 5345.

E. Subpart E — Contract Proposal, Review, and Approval

The BIE proposes to move provisions that are in the current subpart B regarding
applications and requests to contract, contract review, and approval, to a new subpart E.
This proposed subpart would include a section regarding how eligible entities who have
not participated in the program in the past should submit a contract proposal. The BIE

proposes to change the contract approval period from 60 days to 90 days and to indicate
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that contract approval and award will be made through the applicable Regional office,
eliminating the need for the central office to process and approve. The change from 60 to
90 days aligns JOM contract approval with the statutory 90-day approval period for both
P.L. 93-638 contracts and P.L. 102-477 plans. The proposed subpart also includes
updates to outdated statutory and regulatory citations. Since the BIE is responsible for
administering Indian education programming for the Department, the BIE is considering
changes to this proposed rule to reflect JOM contract administration partly or entirely
through the BIE as opposed to the Bureau of Indian Affairs. The BIE welcomes
comments on such possible changes.

F. Subpart F — Funding Provisions

The BIE proposes to move provisions that are in current subpart C to a new
subpart F. The proposed subpart would revise the funding formula to reflect current
practice, with the four-year “hold harmless” and phased decrease approach provided by
the JOM Modernization Act. This proposed subpart would also move the section on
advance payments from current subpart D and revise the section on advance payments to
comply with 25 U.S.C. 5324(b).

G. Subpart G — Annual Reporting Requirements

The BIE proposes to revise reporting requirements to reflect the annual student
count reporting requirements of the JOM Modernization Act. As such, the BIE proposes
to add sections requiring an annual report, describing what must be included in the annual
report, describing what will happen if a contractor fails to submit an annual report, and
identifying who will notify a contractor that they have failed to submit an annual report.

The BIE also proposes to add a section explaining that the Bureau is required to provide
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technical assistance and training, and describing the process to request assistance to meet
annual reporting requirements. The BIE proposes to add a section describing how a
decrease in the reported student count will affect future funding. The BIE proposes to
include language reflective of the JOM Modernization Act defining a “contracting party”
as an entity that has a contract through a program authorized under this Act.

H. Subpart H — General Contract Requirements

Proposed subpart H addresses many of the same topics as current subpart D. In
addition to updating outdated statutory and regulatory citations, the BIE proposes to
update records requirements now that contract files are to be filed under the Department
Records Schedule. The BIE proposes to revise a contractor’s responsibility for penalties
under the Privacy Act requirements. The BIE proposes to revise who will investigate a
complaint received of a Civil Rights Act violation in State school districts and provide
that such investigations will be performed by the Department of Education and remove
references to the Department of Justice.

I Subpart I — Contract Renewal, Revisions, and Cancellations

Proposed subpart | would address the topics in current subpart E, but would also
include new provisions adding a contract renewal process.

J. Subpart J — Responsibility and Accountability

The BIE proposes to add this subpart to meet requirements in the JOM
Modernization Act which, among other things, requires the Secretary to provide an
annual report to the Committee on Indian Affairs in the Senate, the Subcommittee on
Interior, Environment, and Related Agencies of the Committee on Appropriations of the

Senate, the Committee on Education and the Workforce of the House of Representatives,
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and the Subcommittee on Interior, Environment, and Related Agencies of the Committee
on Appropriations of the House of Representatives that includes a determination on the
number of eligible students served by each contracting party, recommendations on
appropriate funding levels for the program based upon such determination, and an
assessment of the contracts under JOM.

K. Subpart K — Appeals

The BIE proposes to change this subpart (currently at subpart F) to encourage the
use of an Alternate Dispute Resolution (ADR) process that has been established by the
Department of the Interior prior to filling a formal appeal. The proposed subpart would
also be amended to refer to the Contracts Dispute Act of 1978, 41 U.S.C. 7101 — 7109,
which created the Civilian Board of Contract Appeals (CBCA). The CBCA is an
independent tribunal with its own formal appeal process. Additional information on the

CBCA can be found at: https://www.dbca.gov/index.html. Tribes and Tribal

organizations may bring appeals involving Self-Determination Act contracts before the
CBCA under 25 U.S.C. 5331(d)-(e).
V. Crosswalk of Proposed Changes to 25 CFR 273

The crosswalk below lists the current sections, proposed sections, and a summary
of proposed substantive changes. Except in a few instances, this table does not note non-
substantive changes. For example, except in the definitions sections, the crosswalk does
not note terminology changes that do not substantively affect the meaning (e.g. replacing
“Area Director” with “Regional Director” or “Area Director or Commissioner” with
“approving official,” “Bureau contracting officer” with “awarding official,” “application

to contract” with “contract proposal” or “request”).
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Current 25 Proposed 25 CFR | Summary of Proposed Changes
CFR Section Section
273.1(a) Purpose | 273.101 What is No substantive change.
and Scope the purpose and
scope of this part?
273.1(b) & (c) Combines with current 273.11(b) and (c), into proposed

§273.111.

273.1(d) & (&)

273.105 How do
these regulations
affect existing
Tribal rights?

No substantive change.

273.2
Definitions.

273.106 What key
terms do | need to
know?

-Deletes definitions of “Commissioner,” “Pub. L. 93-
638,” “Superintendent,” and “Assistant Secretary —
Indian Affairs” because those terms are not used.

-Adds definitions for “Academic year,” “Appeal,”
“Approving official,” “Awarding official,” “Calendar
year,” “Capital outlay,” “Contract,” “Contracting party,”
“Contractor,” “Debt retirement,” “Director,” “Eligible
entity,” “Existing contracting party,” “Fiscal year,”
“Indian advisory school board,” “Initial contract
proposal and contract proposal,” “Local Indian
Committee,” “New contracting party,” “Public school
district,” “Regional Director,” “School official or school
administrator,” “Scope of work,” and “System of
record.”

-Replaces definition of “Area Director” with a definition
of “Regional Director”

-Revises the definitions of “Bureau” to refer to BIE,
“Days” to address cases where a specified date falls on a
weekend or holiday, “Johnson-O’Malley Act” to reflect
statutory updates, and “Supplemental programs” to
reflect updates to citations.

273.3(a) & (e)

273.102 How wiill

No substantive change.

Revision or revisions or

amendment of amendments be

regulations. made to this part?

273.3(b) & (c) -- Deletes because this process is already required under
the Administrative Procedure Act.

273.3(d) -- Deletes annual consultation requirement because

regulation already requires consultation for revisions or
amendments.

273.4 Policy of

273.103 What is

No substantive change.
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maximum Indian
participation.

the Secretary’s
policy of
maximum Indian
participation?

273.104 How will
the Secretary
extend geographic
coverage and
enhance
participation under
the Johnson-
O’Malley Act?

New section.

273.11(a)
Eligible
applicants.

273.110 Who is
eligible to request
contracts under the
Johnson-O’Malley
Act?

Revises to clarify which school districts are eligible
entities to contract, to define the purpose of the contracts,
and to refer to requesting, rather than applying for,
contracts.

273.11(b) & (c)

273.111 How do
the requirements
for Tribal
organizations
differ from those
for other eligible
entities?

Revises to state which provisions Tribal organizations
are not subject to.

273.12 Eligible
students.

273.112 Who is an
eligible Indian
student under the
Johnson-O’Malley
Act?

and

273.128 How are
contracts
prioritized?

Revises based on recommendations received in prior
Tribal consultations.

273.113 How can
the funds be used
under the Johnson-
O’Malley Act?

New section.

273.13(a) & (b)
Proposals
eligible for
contracts.

273.126 What
proposals are
eligible for
contracts under the
Johnson-O’Malley
Act?

No substantive change.
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273.13(c)

§ 273.129 May the
Regional Director
reimburse a public
school district for
educating non-
resident Indian
students?

No substantive change

273.14 Preparing
the education
plan.

273.119 What is
an education plan
and what must it
include?

Revises the introduction paragraph to include language
from 25 U.S.C. 5345 and combines sections.

273.120 Does an
education plan
need to be
approved by the
Regional Director?

New section.

273.121 When
does the Regional
Director approve
the education
plan?

New section.

273.15(a) & (b)
Establishment of
Indian Education
Committee.

273.115 Who
determines the
unique educational
needs of eligible
Indian students?

No substantive change.

273.15(c) & (d)

273.116 Does an
Indian Education
Committee need to
establish
procedures and
report to the
Regional Director?

Deletes requirement to file as soon as practicable.

273.16(a) 273.117 What are | No substantive change.
Powers and the powers and
duties of Indian ‘Ij“;'_es Ogdthe .
: ndian Education
Educat_| on Committee?
Committee.
273.16(b) 273.118 Are there | No substantive change.

additional
authorities an
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Indian Education
Committee can
exercise?

273.17(a) 273.114 What No substantive change.
Programs programs may be
approved by the crc])ntJraﬁted under
. . the Johnson-
Indian Educatlon O"Malley Act?
Committee.
273.17(b) 273.171 Can a No substantive change.
contractor make
changes to a
program approved
by an Indian
Education
Committee?
273.17(c) 273.127 Can a No substantive change.
contract include
funds to support
the duties of an
Indian Education
Committee?
273.18 Combines with current section 273.14 (preparing the
Additional education plan), into proposed section 273.119.

requirements for
education plan

273.19 Obtaining

273.125 How may

Revises language to reflect an initial contract proposal

application a new contracting | versus an application to contract.
forms. party enter into
contract under the
Johnson-O’Malley
Act?
273.20 Content 273.130 What is Revises language to reflect an initial contract proposal

of application to
contract.

required in the
contract proposal
for funding?

versus an application to contract.

273.21 Tribal 273.131 What is Deletes the February 1 deadline for requests to contract.
request for required for a
contract. Tribal request for a

contract?
273.22(a) 273.132 Who will | Revises to reflect current process of Regions and
Application review and Regional Director.

approve the
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approval contract proposal?
officials.
273.22(b) Deletes.
273.23 Deletes.
Submitting
application to
Area Office.
273.24 Area 273.133 What is Replaces “Part 2 of this Chapter” with “Subpart I of this
Office review the process for part”
and decision. review and

decision?

273.25 Deadline

273.134 What is

Extends timeline for approval from 60 days to 90 days to

for Area Office | the timeframe for | allow for additional review.

action. contract decision?

273.26 Deletes because proposals are submitted to Regions.
Submitting

application to
Central Office.

273.27 Central
Office review
and decisions.

Deletes because proposals are submitted to Regions.

273.28 Deadline

Deletes because proposals are submitted to Regions.

for Central
Office action.
273.29 273.135 Who will | No substantive change.
Negotiating the | negotiate the
contract. contract?
273.31(a) 273.140 What is Revises to reflect the current funding formula calculated
Distribution the funding by the BIE.
formula formula to
distribute funds?
273.31(b) Deletes because there is no authority for exceptions in 25

U.S.C. 5342 et. seq.

273.32 Pro rata
requirement.

273.141 Will
funding be pro-
rated?

No substantive change.

273.33 Use of
funds for
operational

Deletes because this is already part of the definition of
“operational support.”
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support.

273.34 Use of
other Federal,
State and local
funds.

273.143 Must
other Federal,
State and local
funds be used?

No substantive change.

273.35 Capital 273.144 Can No substantive change.
outlay or debt Johnson-O’Malley
retirement. funds be used for

Capital outlay or

debt retirement?
273.36 Eligible | 273.145 How can | No substantive change.
subcontractors. funds be used for

subcontractors?

273.37 Use of
funds outside of
schools.

273.146 Can funds
be used outside of
schools?

No substantive change.

273.38 Equal 273.147 Are there | No substantive change.

quality and requirements of

standards of equal quality and

education. standard of
education?

273.41 Special 273.170 What No substantive change.

program special program

provision to be provisions must be

included in included in the

contract. contract?

273.42 Civil 273.183 Can the Replaces “Department of Health, Education and

Rights Act Secretary Welfare” with “Department of Education,” deletes

violations. investigate a requirement for a Memorandum of Understanding
potential Civil between the Department of the Interior and the
Rights Act Department of Health, Education, and Welfare. Deletes
violation? provision regarding formal hearings.

273.43 Advance | 273.142 Are Replaces outdated citations with provision allowing

payments. advance payments | Regional Director to determine installments and

on a contract
allowed under the
Johnson-O’Malley
Act?

conditions under 25 U.S.C. 4324(b).
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273.44 Use and

273.176 May there

No substantive change.

transfer of be a use and
Government transfer of
property. Government
property?
273.45(a)-(c) 273.174 Are there | Adds “for the benefit of Indian students” from 25 U.S.C.
Indian any Indian 5306(b), adds to (a) “in connection with the
preference. preference administration of such contract(s)” from 25 U.S.C.
requirements for 5306(b), and deletes redundant language.
contracts and
subcontracts?
273.45(d) 273.175 How will | Deletes language stating “subject to the provisions of

a Tribal governing
body apply Indian
preference
requirements for
contracts and
subcontracts?

part 14H of title 41” and “to the extent that such
requirements are not inconsistent with the purpose and
intent of paragraphs (a), (b) and (c) of this section.”

273.46 Liability

273.177 Who will

No substantive change.

and motor provide liability

vehicle and motor vehicle

insurance. insurance?

273.47 273.178 Are there | Replaces “General Records Schedules and the Bureau

Recordkeeping

contract
recordkeeping
requirements?

Records Control Schedule” with updated records
schedule.

273.48 Audit and
inspection

273.179 Are there
contract audit and
inspection
requirements?

Replaces “Comptroller General and the Secretary” with
“Regional Director.”

273.49 Freedom
of Information.

273.180 Are there
disclosure
requirements for
contracts?

No substantive change.

273.50(a)
Annual
Reporting.

273.150 Does an
existing
contracting party
need to submit any
reports?

and

273.151 What
information must

Adds three additional reporting elements as required by
Pub. L. 115-404: general information about the
contractor, general information about the number and
names of the schools, and the number of eligible Indian
students who were served using the amounts allocated
during the previous fiscal year.
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the existing
contracting party
provide in the
annual report?
and

273.152 When is
the annual report
due?

273.50(b)

Deletes.

273.50(C)

273.153 Who else
needs a copy of the
annual report?

No substantive change.

273.154 What will
happen if the
existing
contracting party
fails to submit an
annual report?

New section.

273.155 How will
the existing
contracting party
know when reports
are due?

New section.

273.156 Will
technical
assistance be
available to
comply with the
annual reporting
requirements?

New section.

273.157 What is
the process for
requesting
technical
assistance and/or
training?

New section.

273.158 When
should the existing
contracting party
request technical
assistance and/or

New section.
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training?

273.159 If the
existing
contracting party
reported a decrease
of eligible Indian
students, how will
funding be
reduced?

New section.

273.160 Can the
Secretary apply a
ratable reduction
in Johnson-
O’Malley program
funding?

New section.

273.161 What is
the maximum
decrease in
funding allowed?

New section.

273.51 Penalties.

273.182 Are there
penalties for
misusing funds or

No substantive change.

property?
273.52 State 273.172 May State | No substantive change.
school law. employees enter
Tribal lands,
reservations or
allotments?
273.53 273.173 What Replaces “Procurement Regulations (41 CFR part 1), as
Applicable procurement supplemented by the Interior Procurement Regulations
procurement requirements apply | (41 CFR part 14), and the Bureau of Indian Affairs
regulations. to contracts? Procurement Regulations (41 CFR part 14H), except 41
CFR part 14H-70” with “Acquisition Regulations at 48
CFR Part1.”
273.54 Privacy 273.181 Are there | Updates citations, and clarifies the potential for criminal
Act Privacy Act penalties for knowingly and willfully disclosing a record
requirements. requirements for about an individual without the written request or
contracts? consent of that individual.

26




273.191 How may
a contract be
renewed for
Johnson-O’Malley
funding?

New section.

273.192 What is
required to renew
a contract?

New section.

273.61 Contract

273.193 May a

No substantive change.

revision or contract be revised
amendments. or amended?
273.194 Does the | New section.
Indian Education
Committee have
authority to cancel
contracts?
273.62 273.195 May a Replaces “subpart C of 43 CFR part 4” for appeals with
Cancelling a contract be “subpart K of this part”
contract for cancelled for
cause. cause?
273.71 Contract | 273.206 May a Combines with current 8§ 273.72 and 273.73 into
Appeal contract be proposed § 273.206.
And appealed?
273.72 Appeal Combines into proposed § 273.206.

from decision to
cancel contract

for cause.
273.73 Other Combines into proposed § 273.206.
appeals.
273.201 What is New section.
required for the
Secretary to meet
his or her reporting
responsibilities?
273.202 Does this | New section.

part include an
information
collection?
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273.207 How does
a contractor
request dispute
resolution?

New section.

273.208 How does
a Tribal
organization
request an appeal?

New section.

273.209 How does
a State, public
school district, or
an Indian
corporation
request an appeal?

New section.

Procedural Requirements

A. Regulatory Planning and Review (E.O. 12866 and 13563)

Executive Order (E.O.) 12866 provides 