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SUMMARY: The U.S. Copyright Office is issuing a final rule regarding the Classics
Protection and Access Act, title 11 of the Orrin G. Hatch-Bob Goodlatte Music
Modernization Act. In connection with the establishment of federal remedies for
unauthorized uses of sound recordings fixed before February 15, 1972 (“Pre-1972 Sound
Recordings™), Congress established an exception for certain noncommercial uses of Pre-
1972 Sound Recordings that are not being commercially exploited. To qualify for this
exception, a user must file a notice of noncommercial use after conducting a good faith,
reasonable search to determine whether the Pre-1972 Sound Recording is being
commercially exploited, and the rights owner of the sound recording must not object to
the use within 90 days. After soliciting three rounds of public comments through a notice
of inquiry and a notice of proposed rulemaking, the Office is issuing final regulations
identifying the specific steps that a user should take to demonstrate she has made a good
faith, reasonable search. The rule also details the filing requirements for the user to
submit a notice of noncommercial use and for a rights owner to submit a notice opting

out of such use.



DATES: Effective [INSERT 30 DAYS AFTER PUBLICATION IN FEDERAL
REGISTER].
FOR FURTHER INFORMATION CONTACT: Regan A. Smith, General Counsel
and Associate Register of Copyrights, by email at regans@copyright.gov or Anna
Chauvet, Associate General Counsel, by email at achau@copyright.gov. Each can be
contacted by telephone by calling (202) 707-8350.
SUPPLEMENTARY INFORMATION:
I. Background

Title 11 of the Orrin G. Hatch-Bob Goodlatte Music Modernization Act, H.R.
1551 (“MMA”), the Classics Protection and Access Act, created chapter 14 of the
copyright law, title 17, United States Code, which, among other things, extends remedies
for copyright infringement to owners of sound recordings fixed before February 15, 1972
(“Pre-1972 Sound Recordings™). Under the provision, rights owners are eligible to
recover statutory damages and/or attorneys’ fees for the unauthorized use of their Pre-
1972 Sound Recordings if certain requirements are met. To be eligible for these remedies,
rights owners must typically file schedules listing their Pre-1972 Sound Recordings
(“Pre-1972 Schedules”) with the U.S. Copyright Office (the “Office”), which are indexed
into the Office’s public records.! This requirement is “designed to operate in place of a
formal registration requirement that normally applies to claims involving statutory
damages.”

The MMA also creates a new mechanism for users to obtain authorization to

make noncommercial uses of Pre-1972 Sound Recordings that are not being

' 17 U.S.C. 1401(FH)(B)(A) () (1)—(1D).
? H.R. Rep. No. 115-651, at 16 (2018); see S. Rep. No. 115-339, at 18 (2018).



commercially exploited. Under section 1401, a person may file a notice with the
Copyright Office proposing a specific noncommercial use after taking steps to determine
whether the recording is, at that time, being commercially exploited by or under the
authority of the rights owner.® Specifically, before determining that the recording is not
being commercially exploited, a person must first undertake a “good faith, reasonable
search” of both the Pre-1972 Schedules indexed by the Copyright Office and music
services “offering a comprehensive set of sound recordings for sale or streaming.” At
that point, the potential user may file a notice identifying the Pre-1972 Sound Recording
and nature of the intended noncommercial use with the Office (a “notice of
noncommercial use” or “NNU”), and this notice is also indexed into the Office’s public
records.’

In response, the rights owner of the Pre-1972 Sound Recording may file a notice
with the Copyright Office “opting out” of (i.e., objecting to) the requested
noncommercial use (“Pre-1972 Opt-Out Notice™), and a user nonetheless engaging in
such use may be subject to liability under section 1401(a).® A rights owner has 90 days
from the date the NNU is indexed into the Office’s public records to file a Pre-1972 Opt-
Out Notice.” If, however, the rights owner does not opt-out within 90 days, the user may
engage in the noncommercial use of the Pre-1972 Sound Recording without violating

section 1401(a).®

* 17 U.S.C. 1401(c)(1)(A)—(B).

“1d. at 1401(c)(1)(A).

° 1d. at 1401(c)(1)(B), (C).

®1d. at 1401(c)(1). The Office notes that a rights owner may opt out of the proposed use for any
reason.

" 1d. at 1401(c)(21)(C).

% 1d. at 1401(c)(2).



The MMA requires the Copyright Office to issue regulations identifying the
“specific, reasonable steps that, if taken by a [noncommercial user of a Pre-1972 Sound
Recording], are sufficient to constitute a good faith, reasonable search” of the Office’s
records and music services to support a conclusion that a relevant Pre-1972 Sound
Recording is not being commercially exploited.® A user following these “specific,
reasonable steps” will satisfy the statutory requirement of conducting a good faith search,
even if the sound recording is later discovered to be commercially exploited.'® Other
searches may also satisfy this statutory requirement, but the user would need to
independently demonstrate how she met the requirement if challenged.'* The Office must
also issue regulations “establish[ing] the form, content, and procedures™ for users to file
NNUs and rights owners to file Pre-1972 Opt-Out Notices.*?

On October 16, 2018, the Office issued a notice of inquiry (“NOI”) soliciting
comments regarding the specific steps a user should take to demonstrate she has made a
good faith, reasonable search; the filing requirements for the user to submit an NNU; and
the filing requirements for a rights owner to submit a Pre-1972 Opt-Out Notice objecting
to such use.'® On February 5, 2019, the Office issued a notice of proposed rulemaking
14 In

(“NPRM”) soliciting comments on proposed regulations regarding these same issues.

response to the NPRM, the Office received nine comments, discussed further below.'®

®1d. at 1401(c)(3)(A).

%1d. at 1401(c)(4)(B).

1d. at 1401(c)(4)(A)—(B).

'21d. at 1401(c)(3)(B), (5)(A).

¥ 83 FR 52176 (Oct. 16, 2018) (“NOI”). Twenty-five comments were received in response to the
NOI.

484 FR 1661 (Feb. 5, 2019) (“NPRM”).

'* The comments received in response to the NOI and NPRM are available online at
https://www.regulations.gov/docketBrowser?rpp=25&s0=DESC&sh=commentDueDate &po=0&



Having reviewed and carefully considered the comments, the Office now issues a
final rule.*®
Il. Final Rule

The final rule governs three specific areas: (i) the “specific, reasonable steps that,
if taken by a [noncommercial user of a Pre-1972 Sound Recording], are sufficient to
constitute a good faith, reasonable search” to support a conclusion that a relevant Pre-
1972 Sound Recording is not being commercially exploited; (ii) the form, content, and
procedures for a user, having made such a search, to file an NNU; and (i) the form,
content, and procedures for a rights owner to file a Pre-1972 Opt-Out Notice.!’

As described in more detail by the NPRM, the Office confirms that the
noncommercial use exception under section 1401(c) is supplementary and does not
negate other exceptions and limitations that may be available to a prospective user,
including fair use and the exceptions for libraries and archives.'® Regarding fair use
specifically, the Office notes that although certain noncommercial uses may constitute
fair use, not all may be fair; instead, courts will balance the purpose and character of the

use against the other fair use factors.!® Similarly, the Office confirms that the

dct=PS&D=COLC-2018-0008. References to these comments are by party name (abbreviated
where appropriate), followed by “Initial,” “Reply,” or “NPRM Comment,” as appropriate.

1% Public Knowledge alludes to the Office’s need to address concerns raised in its written
comments. Public Knowledge NPRM Comment at 10 n.13. The Office believes the NPRM and
final rule reflect careful and appropriate consideration of comments as required under the
Administrative Procedure Act.

717 U.S.C. 1401(c)(3)(A), (B). The final rule also confirms that 37 CFR 201.4 does not govern
the filing of NNUs and Pre-1972 Opt-Out Notices. Similarly, the final rule makes a technical edit
to reflect that the filing of notices of use of sound recordings under statutory license (17 U.S.C.
112(e), 114) are not governed by 37 CFR 201.4.

* NPRM at 1662—63 & n.19 (noting many comments urging this approach). See 17 U.S.C.
1401(f)(1)(A); id. at 1401(c)(2)(C), (c)(5)(B).

1% See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 584-85 (1994) (noting “the commercial
or nonprofit educational character of a work is ‘not conclusive’” to fair use (quoting Sony Corp.



noncommercial use exception should not affect application of the section 108(h)
exception available for libraries and archives performing a reasonable investigation
regarding the availability of published works in the last twenty years of their copyright
term.?°

In addition to promulgating this rule, the Copyright Office intends to prepare
additional public resources regarding Pre-1972 Sound Recordings and the new
noncommercial use exception, such as a public circular.

A. Good Faith, Reasonable Search

The proposed rule identified five steps (six in the case of Alaska Native and
American Indian ethnographic sound recordings) that, if taken, would support a
conclusion that a relevant Pre-1972 Sound Recording is not being commercially
exploited.?! The final rule largely adopts the proposed rule, with some adjustments in
response to public comment, including one additional step. Consistent with the statute’s
directive to provide “specific” steps that are “sufficient, but not necessary” to
demonstrate a Pre-1972 Sound Recording is not being commercialized, the rule adopts a
“checklist” approach for users to search across categories rather than an “open-ended”
approach to better provide certainty to users.?> Users should progressively search through
a set number of categories if and until a match is found, with a match evidencing
commercial exploitation of the Pre-1972 Sound Recording.>®> The categories to be

searched are listed in recommended search order, to reduce the likelihood of duplicative

of Am. v. Universal City Studios, Inc.,464 U.S. 417, 448 (1984))); H.R. Rep. No. 94-1476, at 66
(1976) (same).

? NPRM at 1662—63.

21 1d. at 1663-68; 17 U.S.C. 1401(c)(3)(A).

2 NPRM at 1663.

2 d.



searching.?* In cases where the type of recording (e.g., classical music or ethnographic
sound recordings) warrants searching an additional resource or more particularized search
criteria, these criteria are included on a tailored basis, as applicable to a particular
genre.®

The comments received overwhelmingly praised the proposed rule, describing it
as “balanced,”26 “measured,”27 “thoughtful and rea]jstic,”28 and a “common-sense
approach.””® A number of stakeholders favored the Office’s “checklist” approach®; for
example, EFF stated that the “proposed five- or six-step search methodology for
identifying commercial exploitation is generally reasonable,®' and A2IM and RIAA
“believe the checklist-based approach aptly balances users’ need for simplicity with
rights owners’ need for thoroughness.”?
The final rule preserves this basic framework, with a few adjustments discussed

below, including an additional step for locating uses on YouTube authorized by the

rightsholder. In sum, the final rule requires searching the following:

*1d.

> 1d. at 1663, 1669.

2% Copyright Alliance NPRM Comment at 1 (“The Copyright Alliance commends the Copyright
Office for crafting a balanced rule that aligns with the statutory requirements and takes into
account the rights of sound recording owners and interests of potential users.”).

%7 Recording Academy NPRM Comment at 1 (the proposed rule “represents a measured effort to
allow potential users to effectively avail themselves” of the noncommercial use exception;
“applaud[ing the Office] for carefully considering all of the diverse viewpoints that were reflected
in the comments . ..”).

?® Future of Music Coalition (“FMC”) NPRM Comment at 1 (“we are grateful for the thoughtful
and realistic approach™).

* A2IM & RIAA NPRM Comment at 2.

%% See, e.g., Copyright Alliance NPRM Comment at 1 (“we applaud the Office for taking the
checklist-based approach”); Recording Academy at 2 (“The steps are also thoughtfully sequenced
so that a potential user is more likely to find a commercial use quickly and with a minimal

amount of effort.”).

' EFF NPRM Comment at 1.

2 A2IM & RIAA NPRM Comment at 2.



The Copyright Office’s database of Pre-1972 Schedules;

One of the following major search engines: Google, Yahoo!, or Bing;

3. One of the following major streaming services: Amazon Music Unlimited,
Apple Music, Spotify, or TIDAL;

YouTube, for authorized uses;

The SoundExchange ISRC database;

Amazon.com, and, where the prospective user reasonably believes the
recording implicates a listed niche genre, an additional listed online
retailer of physical product; and

7. Inthe case of ethnographic Pre-1972 Sound Recordings of Alaska Native
or American Indian tribes, searching through contacting the relevant tribe,
association, and/or holding institution.

N =

ISZ S o

As reflected by the bulk of the comments received, the Office concludes that the
final rule steps are reasonable to expect of an individual user, yet exhaustive enough to
qualify that user for a safe harbor as to the search’s sufficiency from the perspective of
rights owners’ interests. As noted in the NPRM, the Office is concerned that limiting
sources to be searched to only the most commercially popular services might obscure
perspectives of smaller, less mainstream creators and independent services who play a
vital role in ensuring that a diverse array of cultural contributions are created and made
available to the public.®® The final rule attempts to account for the diversity of models
while prioritizing services with intuitive search capabilities and minimizing resources
where a subscription is required to access the search function; the categories to be
searched—with the potential exception of certain interactive streaming services, which
are statutorily required to be included—are all available atno cost to the user.

To further ensure the specific steps are reasonable and not duplicative, the final
rule clarifies that the user only needs to keep progressively searching the categories of

sources until she has located the sound recording (i.e., once she finds the sound recording

% NPRM at 1663; see FMC Reply at 1-2; Copyright Alliance Initial at 1 (discussing relationship
between “existing general and niche markets”); A2IM & RIAA Reply at 9.



in one category, which evidences commercial exploitation, she can stop searching), or
exhausted her search options by searching each of the successive categories without
finding the sound recording (i.e., finding no commercial exploitation).>* Public
Knowledge contends that “the proposed search steps, taken together, are extremely likely
to be duplicative of one another.”® The steps in the final rule, however, are purposely
listed in recommended order of searching, with the understanding that searches of the
Office’s database of Pre-1972 Schedules and search engines may render searching on a
streaming Service or other service (i.e., subsequent search categories) unnecessary.®

For example, a search for “Eleanor Rigby” in the Copyright Office’s database
currently returns one result for this Beatles recording, and also provides contact
information for Capitol Records as the listed rights owner. A prospective user will
therefore learn at step one that the safe harbor is unavailable for this recording, and also
how to contact the rights owner to potentially negotiate a permissive use. Similarly,
taking Public Knowledge’s example, if a user searches “Don’t Fence me In” by Bing
Crosby and the Andrews Sisters on Google.com, and the results show the recording being
commercially exploited on services offering sound recordings for sale or streaming, the

user does not need to continue onto the next steps.®” But, where search engine results do

% See Hunter NPRM Comment at 2 (“It is unclear if the rule requires the person searching to look
at each category, or to search the categories in order until they have found the recording, or
exhausted their options.”).

% Public Knowledge NPRM Comment at 4-5; Public Knowledge Ex Parte Letter at 1.

% NPRM at 1665. See also FMC Ex Parte Letter at 1 (suggesting “that a search is not duplicative
just because it yields the same results on multiple platforms—as soon as a positive result is found,
the searcher is able to stop.”).

%" Public Knowledge NPRM Comment at 6. “Don’t Fence Me In” is currently unlisted in the
Office’s database, but the top Google.com result shows it “available on” Play Music, Deezer, and
iHeartRadio. Google, https://www.google.com/search?client=firefox-b-
d&q=%22don%27t+fence+me+in%22+andrews+sisters (last visited Mar. 29, 2019).



not show the recording being commercially exploited on a section 1401(c)(1)(A) service,
the user should proceed to the next steps, which the Office has concluded, based on the
public comments and its own research, lack an “extreme likelihood of duplication” for
those rarer recordings that are not readily located through the initial steps.®® The Office
also concludes that the steps are generally reasonable, in part because they can be
conducted relatively quickly to provide certainty for a potentially long-lasting safe harbor,
using publicly available resources “without creating an account or paying a fee.”°

In addition to the broadly positive comments received and other specific
suggestions from other commenters (including broad-ranging comments from NCAI) that
are discussed below in reference to particular steps, Public Knowledge raises additional
general objections to the proposed rule. Public Knowledge contends that the Office lacks

authority to include searches of “search engines, SoundExchange’s ISRC database, and

physical product retailers” as part of a search “on services offering a comprehensive set

% Public Knowledge may conflate the likelihood of duplicated results for broadly exploited
recordings with the likelihood of duplication for less pervasively available recordings (as shown
by its choice to search for “Billboard number one singles,” see Public Knowledge NPRM
Comment at 6). In the former scenario, the user will quickly stop searching, but the rule is
necessarily more concerned with the latter cases, as the statute asks users to search multiple
“services,” suggesting a more robust search is appropriate to capture less broad but nonetheless
bona fide commercial exploitations. See FMC Ex Parte Letter at 1 (stating the statute was
“written to protect the full diversity of rightsholders, big and small, famous and obscure,” and that
Billboard number one singles “don’t represent a reasonable proxy for the full diversity of
impacted recordings™).

% EFF NPRM Comment at 2. It is not clear which step Public Knowledge believes requires
“subscription fees”; as explained in the NPRM, the Office took the suggestion of Public
Knowledge and others to craft steps that minimize or eliminate the need for users to establish paid
subscription accounts, despite persuasive comments from rightsholder groups suggesting that it
would not be inappropriate to require such searching before engaging in the proposed uses.
Compare Public Knowledge NPRM Comment at 7 with NPRM at 1664 & n.40. Instead, the
Office included steps such as the IRSC database and search engine searching to provide a similar
level of comprehensiveness while minimizing potential user burdens.
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of sound recordings for sale or streaming.”® As noted in the NPRM, searches of a search
engine and the ISRC lookup tool are expected to serve as a reasonable proxy for searches
on a wide array of the statutorily identified services that offer a comprehensive set of
sound recordings for sale or streaming, in an effort to avoid duplicative searching.** As
explained in the NPRM, the Office does not read section 1401(c) so narrowly as to
preclude searching resources—such as the SoundExchange ISRC lookup tool or major
search engines—that are used “to determine whether” a Pre-1972 Sound Recording is
being commercially exploited on services offering a comprehensive set of sound
recordings for sale or streaming.*? Such cross-platform tools can quickly reveal
information relevant to whether a recording is being used on a variety of services
unequivocally involved in commercially exploiting these sound recordings. To exclude
reliance upon these sources would hamper the Office’s ability to craft a smaller lList of
“specific, reasonable steps” that a user may take before filing a NNU.*® As such, the rule

does not stray outside of the statutory language; each step is to be used as a finding aid

“° Public Knowledge NPRM Comment at 2—4.

** NPRM at 1665, 1667; see also Public Knowledge NPRM Comment at 5 (claiming that
searching on Google or the IRSC database tool is “extremely likely—perhaps practically
certain—to find commercial exploitation of any recording that would also appear in a direct
search of a streaming service.”). Cf. Public Knowledge Initial at 2 (suggesting search
requirements should be “proportional”).

#2117 U.S.C. 1401(c)(1)(A) (emphasis added). Compare Public Knowledge NPRM Comment at 2
n.1 (“The most generous reading of the search engine and ISRC requirements are that they serve
as a reasonable proxy for locating works on ‘services offering a comprehensive set of sound
recordings for sale or streaming.’”).

*® For example, a Google search for the 1947 Famous Blue Jay Singer’s recording “I’m Bound for
Canaan Land” reveals the work available through Play Music and Deezer, two services the Office
is not requiring to be searched. Similarly, a search for the 1950 Kings of Harmony recording

“God Shall Wipe All Tears Away” reveals that the recording is available for purchase through
Apple Music, Amazon.com, and sites such as singers.com. It appears, however, that those
recordings would not presently be returned in a search of the Office’s database, Spotify, or
authorized YouTube results, and so the search engine step is an expedient way of confirming that
the sound recording is in fact being commercially exploited through section 1401(c)(1)(A)
services, rather than the Office requiring users to subscribe to and search these additional services.

11



for the statutory category of “services offering a comprehensive set of sound recordings
for sale or streaming,” rather than expanding this category. As noted in the NPRM, the
Office has concluded that it is more reasonable (and less burdensome, more intuitive,
cost-effective, and overall user-friendly) to ask users to conduct one search engine search
that captures multiple streaming services, rather than individually searching multiple
additional interactive services, and to ask users to search the ISRC database, rather than
any of the over 3,100 non-interactive services that are exploiting Pre-1972 Sound
Recordings.**

Next, and as noted in the NPRM, the noncommercial use exception is not
intended to displace the important role of licensed transactions to facilitate the use of Pre-
1972 Sound Recordings.*> Copyright Alliance, supported by A2IM and RIAA, suggests
that the Office require a user to directly notify a rights owner if that owner can be
located.*® While the Office strongly supports resolving uses through voluntary
agreements, requiring prospective users to generally contact rights owners appears

outside the scope of this rulemaking. The statute asks the Office to promulgate a list of

** See NPRM at 1665-66. Put another way, given the current marketplace, it does not appear
“reasonable” for the Office to ignore these additional interactive and non-interactive streaming
and for-sale services in crafting the list of steps, and so the Office has picked a reasonable way to
search these services, as the statute requires.

*® Id. at 1664. See, e.g., A2IM & RIAA Initial at 1-2 (suggesting that in many cases, voluntary
licensing may prove more efficient within a short timeframe than this exception); Copyright
Alliance Initial at 2-3; SoundExchange Initial at 2.

“® Copyright Alliance Initial at 2—3, 5. In response to the proposed rule, Copyright Alliance,
A2IM, and RIAA contend that while the Office declined to generally require users to contact
rights owners directly, the Office adopted a similar requirement with respect to ethnographic Pre-
1972 Sound Recordings of Alaska Native or American Indian tribes, by requiring a search
through contacting the relevant tribe, association, and/or holding institution. A2IM & RIAA
NPRM Comment at 4; Copyright Alliance NPRM Comment at 2. As discussed below,
ethnographic field recordings (and the metadata surrounding such recordings) are uniquely
situated. See also NPRM at 1667-68; U.S. Copyright Office, Federal Copyright Protection For
Pre-1972 Sound Recordings 52 (2011), https://www.copyright.gov/docs/sound/pre-72-report.pdf
(“Pre-1972 Sound Recordings Report™).

12



“specific, reasonable steps” that would constitute a search for a given sound recording in
the Office’s records and on services offering a comprehensive set of sound recordings for
sale or streaming.*” With the exception of the special case of ethnographic sound
recordings, where undisputed comments suggest the available ownership information for
these recordings is particularly poor, the Office has concluded that searching the listed
services is the more reasonable approach. The Office does, however, encourage users to
contact rights owners that can be identified (including even after learning that a work is
being commercially exploited) to facilitate permissive uses of these recordings, including
for licensed fees.

Finally, the Office reaffirms its commitment to periodically updating this list of
specific steps to take into account changes in the music marketplace.*® A2IM and RIAA
request that the Office “publish [notices of inquiry] at some regular interval seeking
public input on whether the list of specific steps” needs updating, or “establish a
mechanism by which rights owners and/or users can petition the Office to seek review of
the existing list of specific steps and consider whether updates are warranted.”® Like
other agencies, the Office accepts petitions proposing rule changes.’® Given the extensive
comments aired in this rulemaking, the Office anticipates the current rule to hold for the
near term. But should market changes render the list of specific search steps in the final

rule unworkable, the Office encourages stakeholders to petition the Office for changes at

717 U.S.C. 1401(c)(1)(A), (c)(3)(A).

*® See Report and Section-by-Section Analysis of H.R. 1551 by the Chairmen and Ranking
Members of Senate and House Judiciary Committees, at 25 (2018),
https://www.copyright.gov/legislation/mma_conference_report.pdf (“Conf. Rep.”) (search must
be based on “services available in the market at the time of the search”).

** A2IM & RIAA NPRM Comment at 6.

*% 5U.S.C. 553(e) (providing that “[e]ach agency shall give an interested person the right to
petition for the ... amendment . .. of a rule”™).

13



that time, and the Office will also take initiative to refresh this list should it become
aware of the need to adjust in response to material changes in the marketplace.>*
I. Required Sources to Search.

1. Searching the Copyright Office’s Database of Pre-1972 Schedules

First, section 1401(c) requires that the search must include searching for the Pre-
1972 Sound Recording in the Copyright Office’s database of Pre-1972 Schedules.®®> The
Office has issued a final rule governing how rights owners may file Pre-1972 Schedules
and how they are made publicly available through an online database.>® For each sound
recording, the Pre-1972 Schedule must include the rights owner’s name, the sound
recording title, and the featured artist, as well as the International Standard Recording
Code (“ISRC”) (if known and practicable), and rights owners may opt to include
additional information, such as album title, version, and alternate artist name(s).>*

The Office did not receive any comments suggesting changes to the manner of
searching the Office’s database of Pre-1972 Schedules, and the final rule adopts this
aspect of the proposed rule without substantive change. The final rule requires users to
search for the title and featured artist(s) of the Pre-1972 Sound Recording. If the user
knows any of the following attributes of the Pre-1972 Sound Recording, the search must

also include: alternate artist name(s), alternate title(s), album title, and the International

*! The Office is not at this time exploring “whether it possesses the authority to institute a limited
renewal requirement, under which entries in [Pre-1972 Schedules] would be subject to a periodic
renewal in the same vein as DMCA agent designations.” Public Knowledge Reply at 17; see
NPRM at 1664, n.53. In response to the NPRM, multiple commenters assert that the statute does
not extend such authority. See, e.g., A2IM & RIAA NPRM Comment at 11; Copyright Alliance
Comment at 7.

°2 17 U.S.C. 1401(c)(1)(A) (), (H(B)(A).

>3 84 FR 10679 (Mar. 22, 2019).

> 37 CFR 201.35(f).
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Standard Recording Code (“ISRC”). The user may also optionally search any other
attributes known to the user of the sound recording, such as label or version.

2. Searching With a Major Search Engine

Second, the proposed rule asked the user to search for the Pre-1972 Sound
Recording using at least one major search engine, namely: Google, Yahoo!, or Bing, to
determine whether the sound recording is being commercially exploited.>® As noted in
the NPRM, users are widely accustomed to conducting internet searches, and such
searching is free and may render searching on a streaming service or other service
unnecessary.®

EFF asks the Office to clarify that “a reasonable search for commercial
exploitation using a search engine does not require an exhaustive reading of every Web
page returned as a result of such search,” and that “reading the first 1-2 pages of results
and drawing reasonable inferences from those results, including following those links
whose name or accompanying text suggest that commercial exploitation might be found
there” should be sufficient.>” The Office agrees with this suggestion, with the caveat that
depending upon the specific results, it may be reasonable for the user to search more than
1-2 pages (although in other cases these first two pages will likely be sufficient). The
Office’s regulations and instructions will address this issue, and clarify that the purpose
of this search is to determine whether the Pre-1972 Sound Recording is being
commercially exploited (i.e., by being offered for sale in download form or as a new (not

resale) physical product, or through a streaming service), and not simply whether the

> NPRM at 1665. See A2IM & RIAA Initial at’5; Copyright Alliance Initial at 4; FMC Reply at 6
(each suggesting that major search engines should be searched).

*® NPRM at 1665.

*" EFF NPRM Comment at 2.

15



internet includes webpages discussing the recording, such as musicological, historical, or
other commentary about the work.

3. Searching on a Digital Streaming Service

Third, the proposed rule asked the user to search at least one of the following
streaming services, each of which offers tens of millions of tracks: Amazon Music
Unlimited, Apple Music, Spotify, or TIDAL. The Office proposed these streaming
services because there appeared to be agreement from commenters on these services in
particular.’® These services currently offer some of the largest repertoires of tracks and
“receive digital feeds from the major labels, large indie labels and significant
distributors.”® The Office invited public comment on whether Google Play Music and/or
Deezer should be included in the list of streaming services, as they also offer large
repertoires of tracks. These two services, however, were not identified as possible sources
from the majority of commenters.®°

The Office also invited comment on whether users should be required to search a
greater number of streaming services as part of a good faith, reasonable search.%! In
response, some stakeholders contend that a search should include more than one

streaming service.®> A2IM and RIAA propose searching two streaming services, but as

*® NPRM at 1665 & n.64 (citing comments).

** A2IM & RIAA Initial at 5.

** NPRM at 1665.

*1d.

® FMC NPRM Comment at 2 (“We would support including a greater number of streaming
services, anticipating that the marketplace may continue to move in a more fragmented and
specialized direction in potentially unpredictable ways.”); Recording Academy NPRM Comment
at 3 (stating that “searching only one subscription service is not sufficient”). A spectrum of
commenters suggested, however, that the rule should not require a user to search all streaming
services. A2IM & RIAA NPRM Comment at 7 (proposing users search on two services); EFF
Initial at4 (contending it is “[r]easonable to include some subset” of services); Hunter NPRM

16



part of two searches of services “grouped into two separate lists,” one comprising “the
four/five major streaming services,” and the second comprising services with “a more
‘specialized’ repertoire.”®® They also contend that Deezer should be included in the group
of “specialized” streaming services,®* along with Bandcamp.®® The comments, however,
do not provide any examples of recordings that would not otherwise be found through the
list of proposed steps.

After careful consideration, the Office concludes that requiring searches of all
these streaming services, or another category of streaming services, would likely be
largely redundant. As noted above, a search using a search engine may indicate that the
Pre-1972 Sound Recording is available for streaming on various streaming services,
rendering further searching unnecessary; Google, for example, appears to index Deezer,
Play Music, and Spotify.®® While these services’ repertoires are not identical, rather than
requiring users to search additional services, the final rule limits the number of streaming

services to be searched, but includes qualitatively different sources to search. In addition,

Comment at 2 (advocating “to include as many services as possible in the list of digital streaming
services . . . to make sure that the statute allows people to be able to search whatever music
streaming service that they have.”). Cf. Internet Archive Initial at 1 (suggesting that a good faith,
reasonable search “should entail performing a few high quality searches ona small number of
large services rather than performing a low quality search across a large number of services”);
Public Knowledge Initial at5, App. (proposing search of “no more than one to two” services).
Commenters also noted that searching multiple streaming services might be duplicative. A2IM &
RIAA Initial at 7; Public Knowledge Initial at 2.
Zj A2IM & RIAA NPRM Comment at 2.

Id.
® See id. at 2-3 & n.3; see also Copyright Alliance NPRM Comment at 3.
® The record also suggests it may be premature to include Google Play Music in the regulatory
category, which may soon migrate to YouTube Music. See A2IM & RIAA NPRM Comment at 2
(stating they do not oppose including Google Play Music, but requesting Google Play Music and
YouTube Music be included as “Google is widely expected to migrate Google Play Music users
to YouTube Music sometime in 2019”). See also Ara Wagoner, YouTube Music vs. Spotify:
Which is the Better Streaming Music Service?, Android Central, (June 19, 2018),
https://www.androidcentral.com/youtube-music-vs-spotify (stating that YouTube Music “doesn't
give out a hard number for the songs in its catalog”).
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the Office’s determination to add YouTube as a separate search step may identify
commercial exploitations of less mainstream recordings, reducing the need for a separate
search of a streaming service with a “specialized” repertoire. As with all of these steps,
the Office will consider adjusting this rule if conditions develop that demonstrate a need
for adjustment, including adding additional steps (or removing steps), or the amount of
services to be searched in each step.

4. Searching YouTube for Authorized Uses

The proposed rule did not request that the user search services comprised of user-
generated content, such as YouTube.®” In response to the NOI, commenters IMSLP.ORG
and Public Knowledge maintained that a search should not include services permitting
user-uploaded content because such services include unauthorized uses of Pre-1972
Sound Recordings, which do not constitute commercial exploitation “by or under the
authority of the rights owner” as required by section 1401(c)(1)(A).%® By contrast,
Recording Academy urged the Office to include YouTube.®® While the Office noted that
legislative history states that “it is important that a user . .. make a robust search,

5570

including user-generated services,”~ the Office expressed concern that a user conducting

*” NPRM at 1668-69.

°% IMSLP.ORG Reply at 2; Public Knowledge Reply at 11.

*® Recording Academy Reply at 4.

" NPRM at 1668 n.111 (citing Conf. Rep. at 25). Public Knowledge asserts that the document
characterized by the Office as a “Conference Report” is not valid legislative history and is “not a
persuasive source of authority to anything beyond the personal opinions of Representative
Goodlatte.” Public Knowledge Reply at 8; Public Knowledge NPRM Comment at 7. Neither case
cited suggests the wholesale dismissal of subsequent legislative history, as Public Knowledge
advocates. See Quern v. Mandley, 436 U.S. 725, 736 n.10 (1978) (concerning Congress’s
understanding of a preexisting statute established by a prior Congress); Covaltv. Carey Canada,
Inc.,860 F.2d 1434, 1438-39 (7th Cir. 1988) (affidavits prepared for litigation by a lobbyist and a
Member of the House of Representatives years after the relevant statute was enacted did not
constitute legislative history). In this case, the timing of the “Report and Section-by-Section
Analysis of H.R. 1551 by the Chairmen and Ranking Members of Senate and House Judiciary
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a section 1401(c) search on a service permitting user-uploaded content may have no way
of knowing if the use of a Pre-1972 Sound Recording is “by or under the authority of the
rights owner,” a condition required by the statute.”*

In response to the proposed rule, multiple stakeholders suggest that a good faith,
reasonable search shoul