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4310-K6
ADVISORY COUNCIL ON HISTORIC PRESERVATION
Notice of Proposed Draft Program Comment to Exempt Effects
of Transportation-Related Undertakings within Rail Rights-

of-Way.

AGENCY: Advisory Council on Historic Preservation

ACTION: Notice of availability and request for comments.

SUMMARY: The Advisory Council on Historic Preservation, in
coordination with the U.S. Department of Transportation,
proposes a program comment to exempt effects of
transportation-related undertakings within railroad and
rail transit rights-of-way. This program comment would
exempt from Section 106 review certain activities that have
the potential to affect historic properties within railroad
and rail transit rights-of-way where those effects are
likely to be minimal or not adverse. Further, this program
comment includes an optional approach that could streamline
the Section 106 review for additional types of
transportation-related undertakings involving railroad and
rail transit properties, including those that may cause

adverse effects. Issuance of this program comment would



fulfill the requirements of Section 11504 of the Fixing

America’s Surface Transportation Act.

DATES: Submit comments on or before December 8, 2017.

ADDRESSES: Address all comments concerning the draft
program comment to both the ACHP and the US Department of
Transportation’s Federal Railroad Administration (FRA) by
US mail as follows: Charlene Dwin Vaughn, AICP, Office of
Federal Agency Programs, Advisory Council on Historic
Preservation, 401 F Street NW, Suite 308, Washington DC
20001-2637, and Laura Shick, U.S. Department of
Transportation, Federal Railroad Administration, Office of
Railroad Policy and Development, RPD-13, 1200 New Jersey
Avenue, SE, Washington DC 20590. Comments may also be
submitted through electronic mail to RailROW@achp.gov and
FRA.106Exemption@dot.gov. Please submit comments to both

the ACHP and FRA to ensure timely consideration.

FOR FURTHER INFORMATION CONTACT: Charlene Dwin Vaughn,
Assistant Director, Federal Permitting, Licensing, and
Assistance Section, Office of Federal Agency Programs,
ACHP (202) 517-0207, cvaughn@achp.gov; Laura Shick, Federal

Preservation Officer, Federal Railroad Administration,



(202) 366-0340, laura.shick@dot.gov; or Sharyn LaCombe,
Federal Preservation Officer, Federal Transit

Administration, (202) 366-5213, sharyn.lacombe@dot.gov.

SUPPLEMENTARY INFORMATION: Section 106 of the National
Historic Preservation Act (“"NHPA”) (54 U.S.C. 306108)
requires federal agencies to take into account the effects
of undertakings they carry out, license, permit, or assist
on historic properties and provide the Advisory Council on
Historic Preservation (“ACHP”) a reasonable opportunity to
comment with regard to such undertakings. Historic
properties are those that are listed on the National
Register of Historic Places (“National Register”) or
eligible for such listing. The definition of historic
properties and other terms relevant to the proposed Section
106 program comment for railroad and rail transit rights-
of-way (“rail ROW”) are provided in Section VI, Definition
of Terms, and are consistent with the NHPA and the Section
106 regulations.

The Section 106 implementing regulations allow federal
agencies to tailor the Section 106 process to meet their
needs through a variety of program alternatives (36 CFR
800.14). Types of Section 106 program alternatives include

program comments and exemptions. The process for



establishing an exemption is detailed in 36 CFR 800.14 (c).
In accordance with 36 CFR 800.14(c) (1), the ACHP may
approve an exemption for a program or category of
undertakings if: (i) the actions within the program or
category would otherwise qualify as “undertakings” as
defined in 36 CFR 800.16; (ii) the potential effects of the
undertakings within the program or category upon historic
properties are foreseeable and likely to be minimal or not
adverse; and (iii) exemption of the program or category is
consistent with the purposes of the NHPA. The ACHP takes
into account the magnitude of the exempted undertaking or
program and the likelihood of impairment of historic
properties in reviewing a proposed exemption. Further, at
36 CFR 800.14(e), the Section 106 implementing regulations
provide a process for the ACHP to issue a program comment.
Through a program comment, the ACHP comments on a category
of undertakings in lieu of conducting individual reviews
under 36 CFR 800.4-800.6.

Section 11504 of the Fixing America’s Surface
Transportation Act (“FAST Act”) (49 U.S.C. 24202), enacted on
December 4, 2015, mandated the development of a Section 106
exemption for “railroad rights-of-way.” The FAST Act requires
that “the Secretary [of the United States Department of

Transportation (“USDOT”)] shall submit a proposed exemption of



railroad rights-of-way from the review under section 306108 of
title 54 to the [ACHP] for consideration, consistent with the
exemption for interstate highways approved on March 10, 2005
(70 FR 11928).” The FAST Act continues that, “Not later than
180 days after the date on which the Secretary submits the
proposed exemption..to the Council, the Council shall issue a
final exemption of railroad rights-of-way from review under
chapter 3061 of title 54 consistent with the exemption for
interstate highways approved on March 10, 2005 (70 FR 11928)."”
While the Section 106 regulations provide the process and
criteria for development of program alternatives, the FAST Act
modified the timeframe and directed agency actions.

This proposed Section 106 program comment includes an
activities-based exemption that would fulfill the FAST Act
mandate by exempting certain routine transportation-related
undertakings that occur within rail ROW. The list of activities
proposed to be exempt from Section 106 review is provided in
Appendix A. Based on the past experience of USDOT Operating
Administrations (“USDOT OAs”), undertakings limited to the
activities specified in Appendix A have typically resulted in
effects to historic properties that are either minimal or not
adverse. In addition to incorporating exempt activities that
meet the criteria specified in the Section 106 regulations at

36 CFR 800.14(c) (1), this program comment includes an optional,



Project Sponsor-led property-based approach that ultimately
could provide additional streamlining for undertakings that may
cause adverse effects.
I. Background

The railroad industry in the United States has
developed for nearly two centuries. Ongoing activities such
as maintenance, improvements, and upgrades are necessary to
allow rail infrastructure to continue to serve the
transportation needs of the nation safely and efficiently.
Further, these activities when carried out properly
preserve the infrastructure and historic transportation
purpose of moving goods and passengers. Most of the
nation’s railroads are privately-owned and maintained
through the continuous investments of private owners.
According to the Association of American Railroads (AAR),
privately-owned freight railroads spent more than $630
billion on rail equipment and infrastructure, including
tracks, bridges, and tunnels, during the 36-year period
from 1980 to 2016.°

The federal government also makes substantial
investments in and has oversight of the nation’s railroads
and rail transit systems. This includes maintaining and

expanding intercity passenger rail, rail transit, and

! https://www.aar.org/Pages/Railroad-101.aspx.



freight rail services, and regulating and improving the
safety and efficiency of rail operations. USDOT serves both
an investment (e.g., grants, loans) role and a regulatory
and safety oversight role, with activities carried out most
frequently by the following USDOT OAs: the Federal Railroad
Administration (“FRA”), the Federal Transit Administration
(“"FTA”), and the Federal Highway Administration (“FHWA").

For example, FRA provides financial and technical
assistance for planning and infrastructure projects that
enable the nation’s railroads to move passengers and goods
across the United States. FRA’s investments are
principally, but not exclusively, in support of intercity
passenger rail operations and often provide financial
assistance for maintenance, improvements, and upgrades to
railroad infrastructure, equipment, and technologies,
including those focused on improving the safety of railroad
operations and roadway/railroad grade crossings, as well as
for research and development activities and training. FTA
provides financial and technical assistance to transit
agencies for investment in public transportation systems
that include various forms of rail transit that occupy
existing or former rail ROW, such as heavy rail, commuter
rail, streetcar, and light rail. FHWA supports state,

local, and tribal governments and federal agencies in the



design, construction, and maintenance of the nation’s
highway systems. Highways frequently cross over, go under,
or are parallel to rail ROW, requiring extensive
coordination between the entities responsible for the
highway and the railroad or rail transit lines, including
safety considerations. FHWA’s Railway-Highway Crossings
Program2 provides funds for safety improvements to reduce
the number of fatalities, injuries, and crashes at public
railway-highway grade crossings.

On June 5, 2008, a congressional hearing before the
Subcommittee on Railroads, Pipelines, and Hazardous
Materials, within the House Committee on Transportation and
Infrastructure, included testimonies by the ACHP, the
Alaska Railroad Corporation, the National Conference of
State Historic Preservation Officers (“NCSHPO”), the
National Trust for Historic Preservation (“NTHP”), the
North Carolina Department of Transportation, and the Rails-
to-Trails Conservancy.3 The purpose of the hearing was to
consider whether federal requirements for the preservation
of historic properties created unnecessary delays and

administrative burdens for improvements to rail

2 http://safety.fhwa.dot.gov/xings/.

3 The Historic Preservation of Railroad Property and Facilities: Hearing
before the Subcommittee on Railroads, Pipelines, and Hazardous
Materials of the Committee on Transportation and Infrastructure House
of Representatives, 110th Congress, 2008.



infrastructure. This hearing revealed that while the
nation’s railroad system is historically important, the
existing federal review process in some cases could be
carried out more efficiently to expedite project delivery.
As a result, Congress mandated a study to explore these
issues and to recommend solutions.

Pursuant to Section 407 of the Passenger Rail
Investment and Improvement Act of 2008 (“PRIIA”), FRA, in
partnership with other USDOT OAs, state departments of
transportation (“state DOTs”), and historic preservation
organizations and agencies, including the ACHP, NCSHPO, and
NTHP, conducted a study assessing the current state of
historic preservation for federally funded railroad
projects and the potential for expediting compliance with
Section 106 and Section 4(f) (23 U.S.C. 138, 49 U.S.C.
303). In 2013, FRA submitted to Congress the resulting
study, titled “Streamlining Compliance with Section 4 (f) of
the Department of Transportation Act and Section 106 of the
National Historic Preservation Act for Federally Funded
Railroad Infrastructure and Improvement Projects” (V2013

FRA Study”).*

* Report to Congress: Streamlining Compliance with the Section 4(f) of

the Department of Transportation Act and Section 106 of the National
Historic Preservation Act for Federally Funded Railroad Infrastructure
Repair and Improvement Projects, Federal Railroad Administration, March
2013, https://www.fra.dot.gov/eLib/details/L04483.



The 2013 FRA Study drew upon the experiences shared by
the participating agencies and organizations, SHPOs, and
other stakeholders, and on best practices and data
extrapolated from case studies. The 2013 FRA Study
concluded that there is no consistent approach on how to
address the National Register eligibility of railroad
corridors or how to avoid, minimize, or mitigate impacts to
individual rail properties along a corridor once it 1is
determined to be eligible for the National Register. The
lack of consistency was attributed to a multitude of
entities conducting National Register evaluations,
including SHPOs, Tribal Historic Preservation Officers
(“"THPOs”), federal agencies, consultants, state DOTs and
railroad and rail transit operators. These inconsistency
issues raised concerns regarding the lack of specific
nationwide guidance for identifying, evaluating, and
classifying rail properties and differentiation based on
likely importance of particular historic resources on the
part of each evaluator. This variety of approaches leads to
inconsistent standards for evaluation and procedures to
consider and address impacts, an overly burdensome process,
delays in project delivery, and some projects failing to
advance. The substantial experience of USDOT OAs over the

years in funding maintenance, improvements, and upgrades to

10



railroads and rail transit systems, and highway/rail grade
crossings, has provided further evidence of this
conclusion. Furthermore, the experience of USDOT OAs has
been that undertakings involving maintenance, improvements,
and upgrades to rail infrastructure often do not result in
adverse effects to historic properties under Section 106
when early planning involves diverse stakeholders.

The 2013 FRA Study offered several streamlining
recommendations, including the development of a Section 106
administrative exemption and a program comment. In 2015,
Congress mandated a proposed administrative exemption in
the FAST Act and directed USDOT that the exemption be
consistent with the Interstate Highway Exemption. Developed
by FHWA and approved by the ACHP in 2005, the Section 106
exemption for the Interstate Highway System acknowledges
“the importance of the Interstate System in American
history, but also recognizes that ongoing maintenance,
improvements and upgrades are necessary to allow the system
to continue to serve the transportation needs of the

° Further, the concept for the exemption for the

nation.”
Interstate Highway System stated that, “While actions

carried out by federal agencies to maintain or improve the

° Exemption Regarding Historic Preservation Review Process for Effects
to the Interstate Highway System, 70 FR 11928, Mar. 10, 2005.
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Interstate System will, over time, alter various segments
of the system, such changes are considered to be ‘minimal
or not adverse’ when viewing the system as a whole.
Moreover, the exemption does not apply to certain
historically important elements of the system.” Therefore,
in exempting only certain effects of undertakings to the
interstate highway system, the exemption met the
requirements of 36 CFR 800.14(c) (1).

In accordance with Section 11504 of the FAST Act, the
USDOT, led by FRA and FTA, proposed to the ACHP in July
2017 a Section 106 exemption that would have applied to
certain types of undertakings within rail ROW that would
result in effects to rail properties that were likely to be
minimal or not adverse. FRA’s and FTA’s proposed exemption
drew upon the collective expertise and experience of the
USDOT OAs and acknowledged the unigque history,
construction, and technological improvements of railroads
and rail transit systems. The exemption as initially
drafted also included an optional Project Sponsor-led
property-based approach that could have streamlined the
review process for other types of undertakings having the
potential to adversely affect historic properties.

To develop the proposed exemption, FRA and FTA held

early coordination meetings with the ACHP, NCSHPO, and
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NTHP. The purpose of these meetings was to discuss the most
effective approach to an exemption that would satisfy the
FAST Act requirement. It was also identified during these
meetings that more information on the history of rail
transit development in the country was needed to have
comparable information to what was contained in FRA’s 2013
Study. Subsequently, in 2017 FTA prepared a broad historic
context report entitled, “Historic Context Report for

Transit Rail System Development.”®

Also during the early
coordination meetings, the ACHP, NCSHPO, and USDOT
acknowledged that opportunities for stakeholder outreach
would be provided to obtain input from railroad and rail
transit industries, state agencies (e.g., state DOTs),
SHPOs and THPOs, Indian tribes and Native Hawaiian
organizations, and historic preservation interest groups.
FRA’s and FTA’s original approach to the proposed
exemption was to treat the ROW in which railroads and rail
transit systems operate as a resource unto itself that
would be exempt from Section 106 review. FRA and FTA
conducted outreach to discuss and seek feedback from

stakeholders regarding how such a property-based approach

might be developed and implemented. The ACHP expressed

® https://www.transit.dot.gov/regulations-and-guidance/environmental-
programs/historic-context-report-transit-rail-system.
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concern that a property-based approach would exceed the
limit of its authority to exempt activities under 54 U.S.C.
304108 (c) and 36 CFR 800.14(c) (1) because it did not define
the program or category of undertakings that would be
subject to its terms and as proposed, it could allow
adverse effects to historic properties without requiring
Section 106 review. The ACHP recommended that FRA and FTA
take an activities-based approach to the Section 106
exemption that focused on routine undertakings involwving
rail properties located within rail ROW, with effects that
would be foreseeable and likely to be minimal or not
adverse. This recommendation was echoed in comments
submitted to FRA and FTA by numerous stakeholders,
particularly from the preservation community. The ACHP also
recommended FRA and FTA consider developing a separate
program comment to provide for the property-based approach
along a parallel track.

Subsequently, in response to the concerns and requests
of Project Sponsors, particularly transportation
stakeholders, that the program alternative should include
the flexibility to address a broader range of undertakings
and effects to historic properties, FRA, FTA, and the ACHP
decided to incorporate the proposed activities-based

exemption within a proposed program comment in order to
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restore the two-part concept within a single program
alternative, including the property-based approach, as
originally proposed by FRA and FTA. The proposed program
comment recognizes that many properties in the national
railroad network and rail transit systems have historic
significance and that important historic rail properties
(as defined in the draft program comment, Section VI:
Definition of Terms) located within rail ROW should remain
subject to Section 106 review when proposed undertakings
cannot avoid adverse effects on such properties.

The proposed program comment is intended to balance
the need for continued safe and efficient transportation
with the goals of historic preservation, and takes into
account the differences between the Interstate Highway
System and railroad and rail transit operations. Each
railroad and rail transit system has its own unique history
of construction and operation, including private or public
ownership; periods of economic success; opening of key
markets or geographic areas; and improvements, acquisition,
and consolidation or abandonment. Many buildings and
structures within rail ROW followed the common standard
plans of a specific carrier, but there were exceptions for
individual buildings, bridges, and other structures that

may have unique qualities or unusual design

15



characteristics. Similarly, many rail corridors follow a
simple natural grade and alignment, but there were
exceptions made for difficult terrain, climate, and
topography that may have involved unique or unusual
engineering techniques and structures. Railroads have been
adapted to accommodate modern freight, passenger train
operations, higher speeds, and much heavier freight loads
than those for which the original rail infrastructure was
designed and built. Finally, rail ROW is typically
privately-owned, making it challenging or impossible to
perform the cultural resources surveys usually necessary to
develop a comprehensive inventory of rail properties.

The nation’s rail ROW and rail properties located
therein have a long history, dating to the mid-1800s, and
maintenance, improvements, and upgrades are necessary to
their preservation and continued safe use. These activities
have occurred and continue to occur regularly within rail
ROW to maintain the efficient use and safety of the
nation’s railroads, rail transit systems, and roads; and
support the continued function for which surface
transportation is historically important.

II. Program Comment Concept
The continued operation of railroads and rail transit

systems is vital to enabling the efficient and safe
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movement of people and goods throughout America. Various
linear segments of rail lines, as well as individual
buildings and structures along those rail lines, were
determined eligible for and/or listed on the National
Register prior to Congress’s mandate to develop a Section
106 exemption for rail ROW.

A primary objective of the proposed program comment is
to expedite certain types of maintenance, improvements, and
upgrades to railroad and rail transit infrastructure
located within rail ROW that typically have not resulted in
adverse effects to historic properties based on years of
experience gained through the Section 106 consultations
among USDOT OAs, SHPOs, and consulting parties for
individual undertakings. Under such an approach, fewer
routine undertakings involving rail properties would be
subject to Section 106 review thereby enabling federal
agencies to focus their time and resources on undertakings
that have the potential to cause adverse effects on
historic properties. Federal agency staff, Project
Sponsors, SHPOs, THPOs, and other stakeholders would be
able to devote more time and resources to developing
solutions that avoid, minimize, or resolve adverse effects

to important historic rail properties and non-rail historic
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properties located within an undertaking’s Area of
Potential Effects (“APE”).

Recognizing the concerns and needs of industry
stakeholders and seeking to achieve further efficiencies in
project reviews, the ACHP, FRA and FTA incorporated the
originally proposed exemption into a different program
alternative under 36 CFR 800.14: a program comment. Unlike
an exemption, which the ACHP can only approve for
undertakings that have effects to historic properties that
are foreseeable and likely to be minimal or not adverse, a
program comment may provide an optional alternative process
for compliance with Section 106 for a category of
undertakings, including those that may result in adverse
effects. Therefore, the proposed program comment includes
both an activities-based exemption and an optional Project
Sponsor-led approach to identify important historic rail
properties and streamline the review process for other
transportation-related activities. It is important to note
that this Project Sponsor-led approach would require an
investment of time and resources and would not likely
result in immediate efficiencies as would the approval of
the list of exempted activities under Appendix A. To ensure
the requirements of the FAST Act are met, the program

comment would incorporate the substance of the exemption
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for certain activities within rail ROW, as well as add the
property-based approach as envisioned by FRA and FTA and
discussed during the agencies’ outreach to stakeholders in
late 2016 and early 2017.

Given the unique history of the rail industry and the
challenge of conducting the cultural resources surveys that
would be needed to develop a comprehensive nationwide
inventory of rail properties (including restrictions
regarding access to privately-owned rail ROW, the extensive
linear miles of rail ROW nationwide, and the number of
qualified professionals and financial resources that would
be needed), it is not feasible for USDOT OAs or Project
Sponsors to identify all important historic rail properties
nationwide concurrently with the development of this
program alternative. The program comment would include a
modified review process for transportation-related
undertakings that would only apply after completion of the
optional Project Sponsor-led approach to identify important
historic rail properties within a study area.

Under the program comment, Project Sponsors, in
coordination with the appropriate USDOT OA(s), the ACHP,
NCSHPO, individual SHPOs/THPOs, NTHP, railroad and rail
transit operators, state DOTs, and other appropriate

stakeholders, would have the option to follow an
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established process to develop a list of important historic
rail properties within a designated study area. The Project
Sponsor would ensure that the public would be given an
opportunity to provide input on the proposed list of such
properties. The appropriate USDOT OA(s), 1in consultation
with Project Sponsors, the ACHP, SHPOs/THPOs, and other
stakeholders, would confirm the significance and integrity
of these important historic rail properties consistent with
National Register criteria.

The intent of this optional Project Sponsor-led
identification and evaluation effort would be to (1)
revisit those rail properties that have been previously
determined eligible for listing or listed on the National
Register to confirm that the property meets one or more of
the National Register eligibility criteria, retains
integrity, and is considered important (as defined in
Section VI, Definitions of Terms), and (2) identify
previously unevaluated rail properties located within the
study area that should be recognized as important historic
rail properties. Once the identification process is
complete, federal agencies would be able to carry out,
license, permit, or assist transportation-related
undertakings that meet the terms listed in the Program

Comment without further Section 106 review.
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Project Sponsors could benefit from this optional
property-based approach because it would expedite Section
106 reviews for non-routine undertakings through the early
identification of and agreement on important historic rail
properties located in rail ROW. The upfront identification
of such properties would allow Project Sponsors to plan for
and design projects within rail ROW in a manner that could
avoid or minimize effects to such important properties.
Furthermore, if a Project Sponsor completes the process to
identify important historic rail properties, another review
efficiency would apply. Future transportation-related
activities within the same study area that require a
license, permit, or assistance from any federal agency and
that would affect rail properties that are not included on
a USDOT OA-approved list of important historic rail
properties would not be subject to further Section 106
review.

The lead federal agency for a proposed transportation-
related undertaking in rail ROW will be responsible for
determining if the program comment applies. Approval by the
lead federal agency would be required in the form of
written approval or through another established review and
decision-making process normally used by the lead federal

agency (e.g., grant-making processes or permit issuance).
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IIT. Public Participation

In accordance with 36 CFR 800.14(e) (2), USDOT, in
coordination with the ACHP, is arranging for public
participation appropriate to the subject matter and scope
of the category of undertakings to be included within this
program comment. This notice invites the public to comment
on the proposed draft program comment.

In addition to this notice, FRA and FTA have
previously solicited the views of a diverse group of
stakeholders and subject matter experts. While that
outreach was conducted with the intent to develop a Section
106 exemption (as defined in 36 CFR 800.14(c)), the
substance of FRA’s and FTA’s original proposal is
essentially the same as the content of the draft program
comment that is being made available for public review and
comment in this notice. This outreach included in-person
meetings, webinars followed up with attendees’ submittal of
written comments and questions, teleconferences, and
presentations at national transportation conferences with
representatives from the following: USDOT OAs, the ACHP,
NCSHPO, the National Association of Tribal Historic
Preservation Officers, NTHP, tribal governments, individual
SHPOs and their staff, THPOs, and state DOTs; national

transportation associations (e.g., AAR, American Public
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Transportation Association); private railroad companies;
intercity passenger rail service providers (e.g., Amtrak)
and rail transit agencies; the Surface Transportation Board
(STB) ;' and historic preservation organizations (e.g.,
American Cultural Resources Association). These agencies
and organizations shared their unique and varied
perspectives and concerns and provided valuable feedback.
Prior to transitioning the approach from an exemption to a
program comment and when proposing to request an exemption,
in response to the ACHP’s recommendation to satisfy its
consultation responsibilities under 36 CFR 800.14(c) (3),
FRA and FTA provided a draft exemption to all SHPOs and
THPOs for review and requested their feedback regarding any
significant issues. Pursuant to 36 CFR 800.14(c) (4), the
ACHP shared a draft of the proposed exemption with Indian
tribes and Native Hawaiian organizations and hosted two
conference calls to solicit their input and feedback.
Comments were received from nine SHPOs and 14 tribes in
October 2017. FRA and FTA considered these comments and
made further revisions to the draft of the proposed

exemption primarily to clarify the scope of the proposed

" The Surface Transportation Board (STB) is an independent agency that

has broad economic regulatory oversight of the nation’s freight rail
system and jurisdiction over railroad rate and service issues; new rail
line constructions; abandonments of existing rail lines; and railroad
mergers and line acquisitions. Refer to STB’s website at
https://www.stb.gov/stb/about/overview.html.
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exemption to make it clear that the focus was strictly on
rail properties and would not apply to other types of
historic properties that could be located within or
adjacent to rail ROW. FRA and FTA also refined some of the
proposed exempted activities in Appendix A in response to
comments from SHPOs and Indian tribes, but did not
eliminate any activities from the draft list because the
agencies felt that all stakeholders should have the
opportunity to review and provide comments. The draft
exemption shared with SHPOs, THPOs, Indian tribes, and
Native Hawaiian organizations in September and October 2017
focused only on exempted activities and did not include the
optional Project Sponsor-led approach for identifying
important historic rail properties.

The feedback received over the past year has been
helpful in informing the development of the proposed
program alternative and generally related to the following
topics: (1) the scope, applicability, and implementation of
exempt activities; (2) how important historic rail
properties could be identified; (3) what types of
resources, including archaeological sites, should
explicitly not be covered by the program alternative;
and (4) developing and clarifying the definitions of terms

used in the proposed exemption. FRA and FTA used this
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feedback to refine the proposed list of exempt activities
included in Appendix A and to revise key definitions (such
as the definition of rail ROW). As FRA and FTA refined the
approach to and scope of the proposed exemption based on
stakeholder input, they determined that certain actions,
such as those approved by STB (e.g., rail line
abandonments, new rail line constructions) as well as
conversion of rail ROW to shared use (e.g., bicycle,
pedestrian) trails (sometimes referred to as “rails-to-
trails” initiatives), have the potential to cause adverse
effects or greater than minimal effects on historic
properties, and therefore are not appropriate for inclusion
in the proposed list of exempt activities included in
Appendix A. The fundamental purpose of the proposed
exempted activities list is to enable federal agencies to
expedite reviews and approvals of proposed transportation-
related undertakings for certain types of maintenance,
improvements, and upgrades to railroad and rail transit
infrastructure; accordingly, FRA and FTA expect that these
activities would primarily involve extant buildings,
structures, and equipment in existing rail ROW. Therefore,
and in consideration of stakeholder comments received to
date, FRA and FTA determined that effects to archaeological

resources of any nature, including those associated with
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railroads and rail transit, should not be covered by the
proposed exemption. Lastly, in response to feedback from
NCSHPO and several individual SHPOs, the draft program
comment includes an annual reporting requirement to help
assess the effectiveness of Section 106 review streamlining
as well as to help ensure that the program comment’s terms
are being appropriately applied.

In addition to providing substantive comments
regarding the scope and content of the proposed exemption,
some SHPOs questioned the type of Section 106 program
alternative itself. The FAST Act specifically mandates
development of an exemption; however, after further
consideration and in order to fulfill the intent of that
statutory mandate, USDOT and the ACHP have revised the
exemption to this draft program comment. The program
comment would have a broader scope and include more types
of undertakings than would have the exemption.

IV. Proposed Text of the Program Comment

The following is the draft text of the proposed
program comment:

Program Comment to Exempt Effects of Transportation-Related
Undertakings within Rail Rights-of-Way
Section 106 of the National Historic Preservation Act

(“"NHPA”), 54 U.S.C. 306108 (“Section 106”), requires
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federal agencies to “take into account” the effects of
their undertakings on historic properties and to provide
the Advisory Council on Historic Preservation (ACHP) a
reasonable opportunity to comment with regard to such
undertakings. The ACHP has issued regulations that set
forth the process through which federal agencies comply
with these duties. Those regulations are codified under 36
CFR part 800 (“Section 106 regulations”).

Under section 800.14(e) of those regulations, agencies
can request the ACHP to provide a “program comment” on a
particular category of undertakings in lieu of conducting
separate reviews of each individual undertaking under such
category, as set forth in 36 CFR 800.3 through 800.7.
Federal agencies can meet their Section 106
responsibilities with regard to the effects of
transportation-related undertakings on rail properties
located in railroad and rail transit rights-of-way (“rail
ROW”) by following this program comment and the steps set
forth therein.
I. Introduction

This program comment exempts from Section 106 review
the activities listed in Appendix A provided the conditions
specified therein are met. It also establishes an optional

Project Sponsor-led property-based approach. This optional

277



approach could be followed to identify important historic
rail properties in rail ROW in advance of specific
transportation-related undertakings. Undertakings affecting
such important historic rail properties and that involve
activities not included in Appendix A would remain subject
to Section 106 review, in order to ensure potential adverse
effects are avoided, minimized, or mitigated. However, the
optional property-based approach, described in Section IV
below, if completed by an interested Project Sponsor, would
also create efficiencies by 1) allowing transportation-
related undertakings proposed to be carried out, licensed,
permitted, or assisted by any federal agency to proceed
without Section 106 review if the affected rail
property(ies) is not on the USDOT OA-approved list of
important historic rail properties and 2) providing Project
Sponsors with an early awareness of which rail properties
are important so that they could design projects in a
manner to either avoid adverse effects or to factor
sufficient time into project planning and design to resolve
any unavoidable adverse effects.

The proposed program alternative has been developed in
accordance with section 11504 of the FAST Act (49 U.S.C.
24202) . Section 11504 mandated the development of a Section

106 exemption for “railroad rights-of-way.” More
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specifically, it required the Secretary of Transportation
to submit a proposed exemption to the ACHP for
consideration, and for the ACHP to issue a final exemption
not later than 180 days after the date of receipt of U.S.
Department of Transportation’s (“USDOT’'s”) submittal.

Pursuant to 36 CFR 800.14(e), the ACHP can issue a
program comment on its own initiative or at the request of
another agency. This program comment would provide the
ACHP's comment on those transportation-related undertakings
that may affect rail properties within rail ROW. If a
federal agency responsible for carrying out, licensing,
permitting, or assisting such an undertaking with the
potential to affect rail-related historic properties meets
the terms of this program comment, its Section 106
responsibility to take into accounts those effects would be
satisfied.

Under 36 CFR 800.14(c), an exemption from Section 106
for federal undertakings must be consistent with the
purposes of the NHPA. Furthermore, in order to be exempted,
the potential effects of those undertakings on historic
properties must be “foreseeable and likely to be minimal or

7

not adverse.” The substance of USDOT’s originally proposed
exemption, incorporated within this program comment, meets

these criteria. The transportation-related undertakings
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that federal agencies carry out, license, permit, and
assist to maintain, improve, or upgrade rail properties
located within rail ROW will alter over time wvarious
elements of rail ROW, but such changes are minimal or not
adverse when viewing rail ROW as a whole and when limited
to the activities specified in Appendix A.
II. Applicability

The program comment would apply to (1) those
undertakings that are strictly limited to the activities
listed in Appendix A and are carried out, licensed,
permitted, or assisted by any federal agency and involve
rail properties located within existing rail ROW; and (2)
any transportation-related undertaking that would be
carried out, licensed, permitted, or assisted by any
federal agency and meets the terms for the completed
optional Project-Sponsor led approach to identify important
historic rail properties. The activities listed in Appendix
A are for the intended purpose of routine maintenance,
improvements, and upgrades to transportation
infrastructure. Should the Program Comment be issued by the
ACHP, federal agencies would be able to proceed with
carrying out, licensing, permitting, or assisting
undertakings that are limited to the activities listed in
