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Loans in Areas Having Special Flood Hazards

AGENCIES: Office of the Comptroller of the Currency, Treasury; Board of Governors of the
Federal Reserve System; Federal Deposit Insurance Corporation; Farm Credit Administration;
National Credit Union Administration.

ACTION: Joint notice of proposed rulemaking.

SUMMARY: The Office of the Comptroller of the Currency (OCC), Board of Governors of the
Federal Reserve System (Board), Federal Deposit Insurance Corporation (FDIC), the Farm
Credit Administration (FCA), and the National Credit Union Administration (NCUA)
(collectively, the Agencies) are proposing to amend their regulations regarding loans in areas
having special flood hazards to implement certain provisions of the Homeowner Flood Insurance
Affordability Act of 2014 (HFIAA), which amends some of the changes to the Flood Disaster
Protection Act of 1973 mandated by the Biggert-Waters Flood Insurance Reform Act of 2012
(Biggert-Waters). Specifically, the proposal would establish requirements with respect to the
escrow of flood insurance payments, consistent with the changes set forth in HFIAA. The
proposal also would incorporate an exemption in HFIAA for certain detached structures from the
mandatory flood insurance purchase requirement. The Agencies plan to address in a separate
rulemaking other provisions of Biggert-Waters over which the Agencies have jurisdiction that
have not been affected by HFIAA.

DATES: Comments must be received on or before [INSERT DATE 60 DAYS AFTER

PUBLICATION IN THE FEDERAL REGISTER].



ADDRESSES: Interested parties are encouraged to submit written comments jointly to all of the
Agencies. Commenters are encouraged to use the title “Loans in Areas Having Special Flood
Hazards” to facilitate the organization and distribution of comments among the Agencies.

Interested parties are invited to submit written comments to:

OCC: Because paper mail in the Washington, DC area and at the OCC is subject to delay,
commenters are encouraged to submit comments through the Federal eRulemaking Portal or e-
mail, if possible. Please use the title “Loans in Areas Having Special Flood Hazards” to
facilitate the organization and distribution of the comments. You may submit comments by any
of the following methods:

e Federal eRulemaking Portal— ‘Regulations.gov”: Go to www.regulations.gov. Enter

“Docket ID OCC-2014-0016" in the Search Box and click “Search.” Results can be
filtered using the filtering tools on the left side of the screen. Click on “Comment Now”
to submit public comments. Click on the “Help” tab on the Regulations.gov home page
to get information on using Regulations.gov, including instructions for submitting public
comments.

e Email: regs.comments@occ.treas.gov.

e Mail: Legislative and Regulatory Activities Division, Office of the Comptroller of the
Currency, 400 7t Street, SW, Suite 3E-218, Mail Stop 9W-11, Washington, DC 20219.

e Hand Delivery/Courier: 400 7% Street, SW, Suite 3E-218, Mail Stop 9W-11, Washington,

DC 20219.

e Fax: (571) 465-4326.



Instructions: You must include “OCC” as the agency name and “Docket ID OCC-2014-0016" in
your comment. In general, OCC will enter all comments received into the docket and publish
them on the Regulations.gov Web site without change, including any business or personal
information that you provide such as name and address information, e-mail addresses, or phone
numbers. Comments received, including attachments and other supporting materials, are part of
the public record and subject to public disclosure. Do not enclose any information in your
comment or supporting materials that you consider confidential or inappropriate for public
disclosure.

You may review comments and other related materials that pertain to this rulemaking
action by any of the following methods:

e Viewing Comments Electronically: Go to www.regulations.gov. Enter “Docket ID OCC-

2014-0016” in the Search box and click “Search.” Comments can be filtered by Agency
using the filtering tools on the left side of the screen. Click on the “Help” tab on the
Regulations.gov home page to get information on using Regulations.gov, including
instructions for viewing public comments, viewing other supporting and related
materials, and viewing the docket after the close of the comment period.

e Viewing Comments Personally: You may personally inspect and photocopy comments at

the OCC, 400 7t Street, SW., Washington, DC. For security reasons, the OCC requires
that visitors make an appointment to inspect comments. You may do so by calling (202)
649-6700. Upon arrival, visitors will be required to present valid government-issued
photo identification and to submit to security screening in order to inspect and photocopy

comments.



e Docket: You may also view or request available background documents and project

summaries using the methods described above.

Board: You may submit comments, identified by Docket No. R-1498 or RIN 7100-AE22, by any
of the following methods:

e Agency Web site: http://www.federalreserve.gov. Follow the instructions for submitting

comments at http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfim.

e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.

e Email: regs.comments@federalreserve.gov. Include the docket number in the subject

line of the message.
e Fax:(202) 452-3819 or (202) 452-3102.
e Mail: Address to Robert deV. Frierson, Secretary, Board of Governors of the Federal
Reserve System, 20" Street and Constitution Avenue NW, Washington, D.C. 20551.
All public comments will be made available on the Board’s Web site at

http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm as submitted, unless modified

for technical reasons. Accordingly, comments will not be edited to remove any identifying or
contact information. Public comments may also be viewed electronically or in paper in Room
MP-500 of the Board’s Martin Building (20" and C Streets, NW) between 9:00 a.m. and 5:00

p.m. on weekdays.

FDIC: You may submit comments by any of the following methods:



e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.

e Agency Web site: http://www.fdic.gov/regulations/laws/federal/

e Mail: Robert E. Feldman, Executive Secretary, Attention: Comments/Legal ESS, Federal
Deposit Insurance Corporation, 550 17" Street NW, Washington, D.C. 20429.

e Hand Delivered/Courier: The guard station at the rear of the 550 17" Street Building

(located on F Street), on business days between 7:00 a.m. and 5:00 p.m.

e Email: comments@FDIC.gov.

Comments submitted must include “FDIC” and “Loans in Areas Having Special Flood Hazards.”
Comments received will be posted without change to

http://www.ftdic.gov/regulations/laws/federal/, including any personal information provided.

FCA: We offer a variety of methods for you to submit your comments. For accuracy and
efficiency reasons, commenters are encouraged to submit comments by email or through the
FCA’s Web site. As facsimiles (fax) are difficult for us to process and achieve compliance with
section 508 of the Rehabilitation Act, we are no longer accepting comments submitted by fax.
Regardless of the method you use, please do not submit your comments multiple times via
different methods. You may submit comments by any of the following methods:

e FEmail: Send us an email at ree-comm(@fca.gov.

e Agency Web site: http://www.fca.gov. Select “Law & Regulations,” then “FCA

Regulations,” then “Public Comments,” and follow the directions for “Submitting a

Comment.”



e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.
e Mail: Barry F. Mardock, Deputy Director, Office of Regulatory Policy, Farm Credit
Administration, 1501 Farm Credit Drive, McLean, VA 22102-5090.
You may review copies of all comments we receive at our office in McLean, Virginia or on our

Web site at http://www.fca.gov. Once you are in the Web site, Select “Law & Regulations,”

then “FCA Regulations,” then “Public Comments,” and follow the directions for “Reading
Submitted Public Comments.” We will show your comments as submitted, including any
supporting data provided, but for technical reasons we may omit items such as logos and special
characters. Identifying information that you provide, such as phone numbers and addresses, will
be publicly available. However, we will attempt to remove email addresses to help reduce

Internet spam.

NCUA: You may submit comments, identified by RIN 3133-AE40 by any of the following
methods (Please send comments by one method only):

e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions for

submitting comments.

e Agency Web site: http://www.ncua.gov/Legal/Regs/Pages/PropRegs.aspx. Follow the

instructions for submitting comments.

e Email: Address to regcomments@ncua.gov. Include [Your name] Comments on “Loans

in Areas Having Special Flood Hazards” in the email subject line.

e Fax: (703) 518-6319. Use the subject line described above for email.



e Mail: Address to Gerard Poliquin, Secretary of the Board, National Credit Union
Administration, 1775 Duke Street, Alexandria, Virginia 22314-3428.

e Hand Delivery/Courier: Same as mail address.

You can view all public comments on NCUA’s Web site at

http://www.ncua.gov/Legal/Regs/Pages/PropRegs.aspx as submitted, except for those we cannot

post for technical reasons. NCUA will not edit or remove any identifying or contact information
from the public comments submitted. You may inspect paper copies of comments in NCUA’s
law library at 1775 Duke Street, Alexandria, Virginia 22314, by appointment weekdays between
9:00 a.m. and 3:00 p.m. To make an appointment, call (703) 518-6546 or send an email to

OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT:

OCC: Rhonda L. Daniels, Compliance Specialist, Compliance Policy Division, (202) 649-5405;
Margaret C. Hesse, Senior Counsel, Community and Consumer Law Division, (202) 649-6350;
or Heidi M. Thomas, Special Counsel, Legislative and Regulatory Activities Division, (202)
649-5490, for persons who are deaf or hard of hearing, TTY, (202) 649-5597, Office of the Chief
Counsel.

Board: Lanette Meister, Senior Supervisory Consumer Financial Services Analyst (202) 452-
2705; Vivian W. Wong, Counsel (202) 452-3667, Division of Consumer and Community
Affairs; or Daniel Ericson, Counsel (202) 452-3359, Legal Division; for users of
Telecommunications Device for the Deaf (TDD) only, contact (202) 263-4869.

FDIC: Navid Choudhury, Counsel, Consumer Compliance Section, (202) 898-6526, Legal
Division; or John Jackwood, Senior Policy Analyst, (202) 898-3991, Division of Depositor and

Consumer Protection.



FCA: Paul K. Gibbs, Senior Accountant, Office of Regulatory Policy (703) 883-

4203, TTY (703) 883-4056; or Mary Alice Donner, Senior Counsel, Office of General Counsel
(703) 883-4020, TTY (703) 883-4056.

NCUA: Frank Kressman, Associate General Counsel, Office of General Counsel, (703) 518-

6540.

SUPPLEMENTARY INFORMATION:
L Background

A. Introduction

In October 2013, the Agencies jointly issued a proposal to implement certain provisions
of the Biggert-Waters Flood Insurance Reform Act of 2012' (Biggert-Waters) over which the
Agencies have jurisdiction (the October 2013 Proposed Rule).” Specifically, the October 2013
Proposed Rule would have required regulated lending institutions® to escrow flood insurance
premiums and fees on residential improved real estate, unless the regulated lending institution
meets the statutory small institution exception. The October 2013 Proposed Rule also would
have required regulated lending institutions to accept private flood insurance coverage, as
defined in Biggert-Waters, to satisfy the mandatory flood insurance purchase requirement. The
October 2013 Proposed Rule also contained provisions to implement the Biggert-Waters changes

related to force-placed flood insurance.

"Pub. L. 112-141, 126 Stat. 916 (2012).
278 FR 65108 (Oct. 30, 2013).

? The National Flood Insurance Reform Act of 1994 defines “regulated lending institution” to mean any bank,
savings and loan association, credit union, farm credit bank, Federal land bank association, production credit
association, or similar institution subject to the supervision of a Federal entity for lending regulation. 42 U.S.C.
4003(a)(1).



On March 21, 2014, the President signed into law the Homeowner Flood Insurance
Affordability Act of 2014* (HFIAA), which amends some of the changes made by Biggert-
Waters to the Flood Disaster Protection Act (FDPA).” Among these changes are amendments
relating to the escrow requirement. HFIAA also includes a new exclusion from the mandatory
flood insurance purchase requirement for certain detached structures. The Agencies are issuing
this proposal to implement the escrow provisions and incorporate the detached structures
provision. The Agencies are requesting comments on these proposed amendments. In
connection with the issuance of this proposal, the Agencies have coordinated and consulted with
the Federal Financial Institutions Examination Council (FFIEC), as is required by certain
provisions of the flood insurance statutes.® Because HFIAA leaves untouched the provisions in
Biggert-Waters related to private flood insurance and force-placed flood insurance, this proposal
does not address those provisions.

As the Agencies stated in the October 2013 Proposed Rule with respect to Biggert-
Waters, this proposal would implement only certain provisions of HFIAA over which the
Agencies have jurisdiction. Accordingly, the Agencies encourage lenders to consult Biggert-
Waters and HFIAA for further information about revisions to the flood insurance statutes that

will not be implemented through the Agencies’ rulemakings.

4 Pub. L. 113-89; 128 Stat. 1020 (2014).
S Pub. L. 93-234, 87 Stat. 975 (1973).

®See 42 U.S.C. 4012a(b)(1). The heads of four of the five Agencies (OCC, Board, FDIC, and NCUA) are members
of the FFIEC.
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B. Flood Insurance Statutes

The National Flood Insurance Act of 1968 (1968 Act)’ and the FDPA govern the
National Flood Insurance Program (NFIP).® The 1968 Act made Federally subsidized flood
insurance available to owners of improved real estate or mobile homes located in special flood
hazard areas if the community where the improved real estate or mobile home is located
participates in the NFIP. A special flood hazard area (SFHA) is an area within a floodplain
having a one percent or greater chance of flood occurrence in any given year.” SFHAs are
delineated on maps issued by FEMA for individual communities.'” A community establishes its
eligibility to participate in the NFIP by adopting and enforcing floodplain management measures
that regulate new construction and by making substantial improvements within its SFHAS to
eliminate or minimize future flood damage."'

Until the adoption of the FDPA in 1973, the purchase of flood insurance was voluntary.
The FDPA made the purchase of flood insurance mandatory in connection with loans made by
regulated lending institutions when the loans are secured by improved real estate or mobile
homes located in a SFHA in a participating community. The FDPA directed the OCC, Board,
FDIC, NCUA, and the former Office of Thrift Supervision (OTS)'? to issue regulations

governing the lending institutions that they supervised. The regulations also require lenders to

7 Pub. L. 90-448, 82 Stat. 572 (1968).

¥ These statutes are codified at 42 U.S.C. 4001-4129. The Federal Emergency Management Agency (FEMA)
administers the NFIP; its regulations implementing the NFIP appear at 44 CFR parts 59-77.

? 44 CFR 59.1.
19 44 CFR part 65.
' 44 CFR part 60.

12 Title III of the Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 111-203, 124 Stat. 1376
(2010), (Dodd-Frank Act), transferred the powers, duties, and functions formerly performed by the OTS to the
FDIC, as to State savings associations, the OCC, as to Federal savings associations, and the Board as to savings and
loan holding companies. The transfer took effect on July 21, 2011, and the OTS was abolished 90 days after that
date.

11



notify borrowers that the secured property is located in a SFHA and whether Federal disaster
assistance is available with respect to the property in the event of a flood.

Title V of the Riegle Community Development and Regulatory Improvement Act of
1994, also known as the National Flood Insurance Reform Act of 1994 (Reform Act),
comprehensively amended the Federal flood insurance statutes.”> The Reform Act established
new requirements for Federally regulated lending institutions, such as the escrow for flood
insurance premiums under certain conditions and mandatory force-placed flood insurance
coverage. The Reform Act was intended to increase compliance with the mandatory flood
insurance purchase requirements and participation in the NFIP to provide additional income to
the National Flood Insurance Fund and to decrease the financial burden of flooding on the
Federal government, taxpayers, and flood victims. In addition, the Reform Act broadened the
mandatory flood insurance purchase requirement to include lenders regulated by the FCA.

The Reform Act required the Agencies to revise their flood insurance regulations and
required the FCA to promulgate flood insurance regulations for the first time. The Agencies
fulfilled these requirements by issuing a joint final rule in August 1996."*

C. The Biggert-Waters and HFIAA Amendments

Among other changes,'” Biggert-Waters significantly amended the NFIP requirements

over which the Agencies have jurisdiction. Specifically, Biggert-Waters: (i) increased the

B Pub. L. 103-325, 108 Stat. 2255 (1994) (codified as amended at 42 U.S.C. 4001 et seq. (1994)).
461 FR 45684 (Aug. 29, 1996).

' The Agencies note, for example, that section 100222 of Biggert-Waters mandates a revision to the Special
Information Booklet required under section 5 of the Real Estate Settlement Procedures Act of 1974 (RESPA) (12
U.S.C. 2604(Db)) to include a notice to the borrower of the availability of flood insurance under the NFIP or from a
private insurance company, whether or not the real estate is located in an area having special flood hazards. The
requirement to revise the Special Information Booklet is the responsibility of the Bureau of Consumer Financial
Protection (CFPB) under RESPA. In addition, section 100204 of the Act directs the Administrator of FEMA to
make flood insurance available to cover residential properties of five or more residences. The maximum coverage

12



maximum civil money penalty (CMP) that the Agencies may impose per violation when there is
a pattern or practice of flood violations and eliminated the limit on the total amount of penalties
that the Agencies may assess against a regulated lending institution during any calendar year;'°
(i1) required the Agencies to issue a rule to direct regulated lending institutions to escrow
premiums and fees for flood insurance on residential improved real estate, unless the regulated
lending institution meets the statutory small institution exception;'’ (iii) required the Agencies to
issue a rule to direct regulated lending institutions to accept private flood insurance, as defined
by Biggert-Waters, and to notify borrowers of the availability of private flood insurance;'® and
(iv) amended the force-placed insurance requirement to clarify that regulated lending institutions
may charge a borrower for the cost of premiums and fees incurred for coverage beginning on the
date on which the flood insurance coverage lapsed or did not provide sufficient coverage and to
prescribe the procedures for terminating force-placed insurance."

HFIAA further amends the changes set forth in Biggert-Waters. Among these changes
are amendments that tie the escrow requirement to the origination, refinance, increase, extension,

or renewal of a loan on or after January 1, 2016 and provide additional exceptions to the escrow

made available to such residential properties is now equal to the coverage made available to commercial properties.
Policies for such properties have been made available by FEMA as of June 1, 2014. See “Interagency Statement on
Increased Maximum Flood Insurance Coverage for Other Residential Buildings,” May 30, 2014 (Board: CA 14-3;
OCC: Bulletin 2014-26; FDIC: FIL 28-2014, FCA: Informational Memorandum, May 30, 2014; NCUA:
http://www.ncua.gov/Legal/Documents/InteragencylncreasedCoverageGuidance.pdf).

' Section 100208 of Biggert-Waters, amending section 102(f)(5) of the FDPA (42 U.S.C. 4012a(f)(5)).

17 Section 100209 of Biggert-Waters, amending section 102(d) of the FDPA (42 U.S.C. 4012a(d)). Congress further
amended section 42 U.S.C. 4012a(d) subsequent to the enactment of Biggert-Waters to clarify that the flood
insurance escrow requirement applies only to loans secured by residential improved real estate. See Pub. L. 112-
281, 125 Stat. 2485 (Jan. 14, 2013).

' Section 100239 of Biggert-Waters, amending section 102(b) of the FDPA (42 U.S.C. 4012a(b)) and section
1364(a)(3)(C) of the 1968 Act (42 U.S.C. 4104a(a)(3)(C)).

1 Section 100244 of the Act, amending section 102(e) of the FDPA (42 U.S.C. 4012a(e)).

13



requirement.”” HFIAA also mandates that regulated lending institutions provide an option to
borrowers to escrow flood insurance premiums and fees for loans that are outstanding as of
January 1, 2016. In addition, HFTAA provides a new exemption to the mandatory flood
insurance purchase requirements for a structure that is part of a residential property but is
detached from the primary residential structure and does not serve as a residence.”'

As previously discussed in guidance issued by the Agencies,”” the CMP provisions> and
the force-placed insurance requirements in Biggert-Waters were effective upon enactment of
Biggert-Waters. Similarly, the provision in HFTAA excluding certain detached structures from
the mandatory flood insurance purchase requirement became effective upon the enactment of
HFIAA. In contrast, Biggert-Waters and HFIAA require the Agencies to issue regulations
implementing both the escrow and private flood insurance provisions. The compliance date for
these provisions will be determined on the issuance of the final rule implementing them,
consistent with the statute. The statute provides that the escrow provisions will apply to loans
with a triggering event on or after January 1, 2016. The private flood insurance provisions, as
well as regulations incorporating the force-placed insurance requirement, will be included in a

separate rulemaking.

29 Section 25 of HFIAA, amending section 102(d) of the FDPA (42 U.S.C. 4012a(d)).

! Section 13 of HFIAA, amending section 102(c) of the FDPA (42 U.S.C. 4012a(c)). The Agencies note that
Section 13 of HFTAA also amends section 5(b) of RESPA (12 U.S.C. 2604(b)) to require language related to
detached structures be included in the required Special Information Booklet. The requirement to revise the Special
Information Booklet under RESPA falls under the jurisdiction of the CFPB.

*? “Interagency Statement on the Impact of Biggert-Waters Act,” March 29, 2013 (Board: CA 13-2; OCC: Bulletin
2013-10; FDIC: FIL 14-2013, FCA: Informational Memorandum, March 29, 2013; NCUA: 13-RA-03).

3 Some of the Agencies have revised their regulations to incorporate these increased CMPs. See OCC: 77 FR
66529 (Nov. 11,2012) and 77 FR 76354 (Dec. 28, 2012); Board: 77 FR 68680 (Nov. 16, 2012); FDIC: 77 FR 74573
(Dec. 17,2012); and FCA: 78 FR 24336 (April 25, 2013). The NCUA is in the process of updating its rule to reflect
this CMP change.
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IL. Summary of the Proposal

The Agencies propose to revise their respective flood insurance regulations to
incorporate HFIAA’s provisions exempting certain detached structures on residential property
from the mandatory flood insurance purchase requirement and to implement the statute’s
provisions requiring the escrow of flood insurance premiums and fees. In connection with the
October 2013 Proposed Rule, the Agencies received numerous comment letters addressing the
regulations proposed to implement the escrow provisions set forth in Biggert-Waters. To the
extent that there were comments concerning the escrow provisions as proposed in the October
2013 Proposed Rule that have not been otherwise addressed by the amendments in HFIAA, the
Agencies have considered such comments in this proposal.

The amendments proposed by this rulemaking are summarized below and more
specifically described in IV. Section-by-Section Analysis of this SUPPLEMENTARY
INFORMATION. Although the Agencies’ proposals are substantively consistent, the format of
the regulatory text varies to conform to each Agency’s current regulation. Furthermore, the OCC
and the FDIC note that the proposed amendments to 12 CFR part 22 would apply to both
national banks and Federal savings associations, and the proposed amendments to 12 CFR part
339 would apply to both State non-member banks and State savings associations. This is
consistent with the October 2013 Proposed Rule, which proposed to integrate all of the OCC’s
and FDIC’s respective bank and savings association flood insurance rules. This proposal also
includes conforming amendments to the current OCC flood insurance rules for federal savings
associations, 12 CFR part 172, that are necessary until the integration included in the October

2013 Proposed Rule is finalized. The FDIC will integrate its flood insurance rules for state

15



savings associations, 12 CFR part 391 subpart D, into part 339 prior to finalizing this proposed
rule by means of a separate, individual agency rulemaking.

Consistent with HFTAA, the Agencies’ proposal would include a new exemption to the
general mandatory flood insurance requirement. Specifically, the proposed rule would provide
that flood insurance is not required for any structure that is part of any residential property but is
detached from the primary residential structure of such property and does not serve as a
residence.

In addition, the Agencies’ proposal generally would require regulated lending
institutions, or servicers acting on their behalf, to escrow premiums and fees for flood insurance
for any loans secured by residential improved real estate or a mobile home that is made,
increased, extended, or renewed on or after January 1, 2016. The FDPA, as amended by
Biggert-Waters, also provides that except as may be required under applicable State law, a
regulated lending institution would not be required to escrow if it has total assets of less than $1
billion and, as of the date of enactment of Biggert-Waters, July 6, 2012, was not required by
Federal or State law to escrow taxes or insurance for the term of the loan and did not have a
policy to require escrow of taxes and insurance. The Agencies are proposing to implement this
exception with some clarifications. Furthermore, consistent with the Agencies’ October 2013
Proposed Rule, the proposed rule would provide transition rules for regulated lending institutions
that have a change in status and no longer qualify for this exception.

Moreover, the proposed rule would implement the following additional exceptions from
the escrow requirement, as amended by HFIAA: (i) loans that are in a subordinate position to a
senior lien secured by the same property for which flood insurance is being provided; (ii) loans

secured by residential improved real estate or a mobile home that is part of a condominium,
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cooperative, or other project development, provided certain conditions are met; (iii) loans that
are extensions of credit primarily for a business, commercial, or agricultural purpose; (iv) home
equity lines of credit; (v) nonperforming loans; and (vi) loans with terms not longer than twelve
months.

The proposal also would implement the requirement under HFIAA that regulated lending
institutions offer and make available to a borrower the option to escrow flood insurance
premiums and fees for loans that are outstanding as of January 1, 2016. The proposal would
implement this provision generally as provided in the statute with additional clarifications to
provide more specific guidance to regulated lending institutions in administering this
requirement, including a proposal to mail or deliver information to borrowers about the option to
escrow by March 31, 2016 and requiring lenders to implement the escrow as soon as reasonably
practicable after receiving a borrower’s request to escrow. The Agencies are using their
authority to implement the escrow provision to propose that regulated lending institutions that no
longer qualify for the small lender exception also be required to offer and make available to a
borrower the option to escrow flood insurance premiums and fees for loans outstanding after
they lose the exception.

The Agencies’ proposal includes new and revised sample notice forms and clauses.
Specifically, the proposal amends the current Sample Form of Notice of Special Flood Hazards
and Availability of Federal Disaster Relief Assistance, set forth as Appendix A in the Agencies’
respective regulations, to add language concerning the escrow requirement. The proposal also
adds an additional sample clause, Sample Clause for Option to Escrow for Outstanding Loans, as
Appendix B to assist institutions in complying with the proposal’s requirement to inform

borrowers of outstanding loans about their option to escrow flood insurance premiums and fees.
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The Agencies note that the amendments made by section 25 of HFIAA to the FDPA
regarding the escrow requirement will not supersede the current escrow provisions during the
period beginning on July 6, 2012 and ending on December 31, 2015. Therefore, as provided
under section 25(b)(3) of HFTAA, the escrow requirements under section 102(d)(1) of the FDPA
in effect on July 5, 2012, the day before Biggert-Waters was enacted, will continue to be
enforced by the Agencies until December 31, 2015.%

III.  Legal Authority

Section 102(b) of the FDPA (42 U.S.C. 4012a(b)), as amended, provides that the
Agencies (after consultation and coordination with the FFIEC) shall by regulation direct
regulated lending institutions not to make, increase, extend, or renew any loan secured by
improved real estate or a mobile home located or to be located in an area that has been identified
by the Administrator of FEMA as an area having special flood hazards and in which flood
insurance has been made available under the NFIP, unless the building or mobile home and any
personal property securing such loan is covered for the term of the loan by flood insurance.
Thus, section 102(b) of the FDPA grants the Agencies rulemaking authority to implement this
mandatory flood insurance purchase requirement as it pertains to regulated lending institutions.

Section 102(c) of the FDPA (42 U.S.C. 4012a(c)) sets forth specific exceptions to the
mandatory flood insurance purchase requirement. The Agencies are authorized to implement
these exceptions.

Finally, section 102(d) of the FDPA (42 U.S.C. 4012a(d)), as amended by section 25 of

HFIAA, states that the Agencies (after consultation and coordination with the FFIEC) must by

** Each Agency’s escrow provision provides that a regulated lending institution must escrow all premiums and fees
for required flood insurance if the institution requires the escrow of taxes, insurance premiums, fees or other
charges. See 12 CFR 22.5 and 172.5 (OCC); 12 CFR 208.25(e) (Board); 12 CR 339.5 (FDIC); 12 CFR 614.4935
(FCA); and 12 CFR 760.5 (NCUA).
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regulation require all premiums and fees for flood insurance under the 1968 Act for residential
improved real estate or a mobile home be paid to the regulated lending institution or servicer for
any loan secured by the improved real estate or mobile home with the same frequency as
payments on the loan are made for the duration of the loan. The statute requires that such funds
be deposited in an escrow account on behalf of the borrower and used to pay the flood insurance
provider when premiums are due. Section 25(b) of HFIAA applies these requirements to loans
that are originated, refinanced, increased, extended, or renewed on or after January 1, 2016.
Section 102(d) of the FDPA, as amended by HFIAA, also authorizes the Agencies to
implement the seven exceptions to this requirement that are set forth in the statute. Section 25(b)
of HFIAA further states that the Agencies (after consultation and coordination with the FFIEC)
shall by regulation direct that each regulated lending institution offer and make available to a
borrower of an outstanding loan the option to have the borrower’s payment of flood insurance
premiums and fees escrowed.
IV.  Section-by-Section Analysis

Exemptions

Section 13 of HFIAA, which amends section 102(c) of the FDPA (42 U.S.C. 4012a(c)),
includes a new exemption to the mandatory flood insurance purchase requirement. Specifically,
the statute provides that flood insurance is not required, in the case of any residential property,
for any structure that is a part of such property but is detached from the primary residential
structure and does not serve as a residence. The Agencies’ proposed rule would incorporate this
exemption as provided in the statute into the Agencies’ regulations.

The exemption would address an area of concern for borrowers and lenders by excluding

relatively low-value structures, for example, detached sheds and garages, from mandatory flood
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insurance coverage if they secure a designated loan. The Agencies understand, however, that
some detached structures might be of relatively high value, such as a detached greenhouse.
While the statute does not require flood insurance for such structures, as a matter of safety and
soundness, lenders may nevertheless require flood insurance on these detached structures.
Requiring flood insurance even when the statute does not mandate it may also be in the
borrower’s interest. The Agencies note that section 13(b) of HFTAA, which the CFPB is
expected to implement, amends section 5(b) of RESPA to require a related disclosure to
borrowers informing them that they may still wish to obtain, and mortgage lenders may still
require borrowers to maintain, flood insurance even when it is not required by the FDPA.

The Agencies solicit comment on whether this section should be clarified. For instance,
there may be some ambiguity as to when such structures serve as a “residence,” but may not
meet certain State or local definitions of “residence,” or when a detached structure that was not
initially a residence becomes a residence. Furthermore, the Agencies note that the statute applies
the exemption to “residential property.” The Agencies specifically request comment on whether
or how the Agencies should define “residential property.” For example, the term “residential”
may refer not only to the type of property securing the loan, but also to the purpose of the loan.
Thus, the Agencies could clarify that the exemption is only available if the detached structure
does not secure a loan that is an extension of credit for a primarily business, commercial, or

agricultural purpose.”

% In the October 2013 Proposed Rule, the Agencies proposed a technical amendment in this section to change the
reference to the head of FEMA from Director to Administrator, consistent with the change in Biggert-Waters. That
issue will be addressed in the final rule that will be published by the Agencies.
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Escrow requirement

In General

Pursuant to section 102(d) of the FDPA (42 U.S.C. 4012a(d)), as amended by section 25
of HFIAA,” the Agencies are proposing to revise their regulations to require a regulated lending
institution, or a servicer acting on behalf of a regulated lending institution, to escrow all
premiums and fees for flood insurance required for loans secured by residential improved real
estate or a mobile home unless the loan or the lending institution qualifies for one of the statutory
exceptions.”’ In addition, these premiums and fees must be payable with the same frequency as
payments on the loan are made for the duration of the loan.

Consistent with section 25(b) of HFIAA, the proposed provision applies to any loan
secured by residential improved real estate or a mobile home that is made, increased, extended,
or renewed on or after January 1, 2016. The Agencies note that while section 25(b) of HFIAA
applies the escrow requirement to loans “originated, refinanced, increased, extended, or
renewed,” the Agencies are proposing regulatory language that applies the requirement to loans

“made, increased, extended, or renewed” to be consistent with the way these triggering events

%% As discussed above, the Agencies note that section 25(b)(3) of HFIAA provides that these new escrow
requirements will not supersede the current escrow provisions during the period beginning on July 6, 2012 and
ending on December 31, 2015. Therefore, as provided under section 25(b)(3) of HFIAA, the escrow requirements
under section 102(d)(1) of the FDPA in effect on July 5, 2012 will continue to be enforced by the Agencies until
December 31, 2015.

27 As the Agencies noted in the October 2013 Proposed Rule, the CFPB’s mortgage servicing rule promulgated
escrow requirements set forth in section 6 of RESPA, which were enacted in the Dodd-Frank Act. The CFPB’s rule
excludes flood insurance that is required under the FDPA from the new escrow requirements. 78 FR 10696, 10880
(Feb. 14, 2013). That is, the CFPB rule exempts from the definition of force-placed insurance, insurance required
by the FDPA. Ibid. The CFPB’s rule requires a servicer to advance funds to a borrower’s escrow account and to
disburse such funds in a timely manner to pay the premium charge on a borrower’s hazard insurance (unless the
servicer has a reasonable basis to believe that a borrower’s hazard insurance has been canceled or not renewed for
reasons other than nonpayment of premium charges). Thus, even if a borrower were delinquent by more than 31
days, a servicer would be required under the CFPB’s rule to advance funds to continue the borrower’s hazard
insurance policy. In promulgating this rule, the CFPB relied on its authority under section 19(a) of RESPA to
prescribe such rules and to make such interpretations as may be necessary to achieve the consumer protection
purposes of RESPA. The Agencies note that the Federal flood statutes do not contain a provision similar to the
provision relied upon by the CFPB to require a servicer to advance funds to a borrower’s escrow account.
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are referenced elsewhere in the regulation.”® The Agencies have long understood the term
“made” to encompass both a loan origination and a loan refinance.

Section 102(d) of the FDPA, as amended by section 25 of HFTAA, contains several
exceptions to the general escrow requirement. These exceptions are in addition to a small lender
exception for certain regulated lending institutions that have total assets of less than $1 billion set
forth in section 102(d) of the FDPA, as amended by section 100209 of Biggert-Waters, discussed
below. One of these exceptions is for loans secured by residential improved real estate or a
mobile home that is used as collateral for a business purpose. In implementing this exception,
the Agencies are proposing that regulated lending institutions need not escrow flood insurance
premiums and fees if they have determined that the loan is an extension of credit primarily for a
business, commercial, or agricultural purpose. This is identical to language the Agencies
initially proposed in the October 2013 Proposed Rule, which commenters to the October 2013
Proposed Rule supported. As discussed in the October 2013 Proposed Rule, the Agencies are
proposing this language to be consistent with similar exceptions in the Real Estate Settlement
Procedures Act of 1974 (RESPA)* and the Truth in Lending Act (TILA).*® Moreover, the
Agencies believe the proposed language further clarifies that the statutory language referring to
business loans includes commercial loans and agricultural loans, which are a subset of business
loans.

Section 102(d) of the FDPA, as amended by section 25 of HFIAA, also includes an

exception for a loan in a junior or subordinate position to a senior lien secured by the same

% See, e.g., 12 CFR 22.3(a) (OCC); 12 CFR 208.25(c)(1) (Board); 12 CFR 339.3(a) (FDIC); 12 CFR 614.4930(a)
(FCA); and 12 CFR 760.3(a) (NCUA).

? See 12 U.S.C. 2606(a).
30 See 15 U.S.C. 1603(1).
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residential improved real estate or mobile home for which flood insurance is being provided at
the time of the origination of the loan. The Agencies are proposing language in their regulations
similar to the language in the statute for this exception, with some changes to improve readability
and clarity. The Agencies note that this statutory exception and the proposed regulation are
broader than a similar exception the Agencies proposed in the October 2013 Proposed Rule,
which would have only provided an exception when the lender has determined that the borrower
is currently paying premiums and fees into an escrow account that has been established by
another lender.

Furthermore, under the amended statute, loans secured by residential improved real estate
or a mobile home that is part of a condominium, cooperative, or other project development are
also excepted from the escrow requirements provided the property is covered by a flood
insurance policy that: (i) meets the mandatory flood insurance purchase requirement; (ii) is
provided by the condominium association, cooperative, homeowners association or other
applicable group; and (iii) the premium for which is paid by the condominium association,
cooperative, homeowners association, or other applicable group as a common expense. The
Agencies are proposing to implement this exception substantially as stated in the statute. The
Agencies note that the October 2013 Proposed Rule proposed a similar, though differently
worded, exception.

It is the Agencies’ understanding that this proposed exception would include instances
when the property is covered, by, for example, an NFIP Residential Condominium Building
Association Policy (RCBAP) that meets the mandatory flood insurance purchase requirement,
including coverage for the proper amount. As the Agencies discussed in the October 2013

Proposed Rule, if the amount of the policy purchased by the condominium association,
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cooperative, homeowners association, or other applicable group is insufficient to meet th