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. Executive Summary

A. Purpose of the Regulatory Action.

The purpose of this regulatory action isto set standards to prevent, detect, and
respond to sexual abuse in Department of Homeland Security (DHS) confinement
facilities.! Sexual violence, against any victim, is an assault on human dignity and an
affront to American values. Many victims report persistent, even lifelong mental and
physical suffering. Asthe National Prison Rape Elimination Commission (NPREC)
explained in its 2009 report:

Until recently. . . the public viewed sexual abuse as an inevitable feature of

confinement. Even as courts and human rights standards increasingly confirmed

that prisoners have the same fundamental rights to safety, dignity, and justice as

individualsliving at liberty in the community, vulnerable men, women, and

1 Asdiscussed in greater detail below, in thisfinal rule, “sexual abuse” includes sexual abuse and assault
of adetainee by another detainee, as well as sexual abuse and assault of a detainee by a staff member,
contractor, or volunteer.



children continued to be sexually victimized by other prisoners and corrections

staff. Tolerance of sexual abuse of prisonersin the government’s custody is

totally incompatible with American values.

DHS is committed to preventing, detecting, and responding to sexual abusein
facilities used to detain individuals for civil immigration purposes. Sexual abuseis not
an inevitable feature of detention, and with DHS' s strong commitment, DHS immigration
detention and holding facilities have a culture that promotes safety and refuses to tolerate
abuse. DHS s fully committed to its zero-tolerance policy against sexual abusein its
confinement facilities, and these standards will strengthen that policy across DHS
confinement facilities. DHS isalso fully committed to the full implementation of the
standards in DHS confinement facilities, and to robust oversight of these facilities to
ensure this implementation.

The standards build on current U.S. Immigration and Customs Enforcement (1CE)
Performance Based National Detention Standards (PBNDS) and other DHS detention
policies. The standards also respond to the President’s May 17, 2012 Memorandum,
“Implementing the Prison Rape Elimination Act,” which directs all agencies with Federal
confinement facilities to work with the Attorney General to create rules or procedures
setting standards to prevent, detect, and respond to sexual abuse in confinement facilities,
and to the Violence Against Women Reauthorization Act of 2013 (VAWA
Reauthorization), which directs DHS to publish afinal rule adopting national standards

for the detection, prevention, reduction, and punishment of rape and sexual assault in

2 National Prison Rape Elimination Commission Report 1 (2009),
http://www.ncjrs.gov/pdffilesl/226680.pdf.



facilities that maintain custody of aliens detained for aviolation of U.S. immigrations
laws. See Pub. L. 113-4 (Mar. 7, 2013).

B. Summary of the Provisions of the Regulatory Action.

The DHS provisions span eleven categories that were originally used by the
NPREC to discuss and evaluate prison rape elimination standards. prevention planning,
responsive planning, training and education, assessment for risk of sexual victimization
and abusiveness, reporting, official response following a detainee® report, investigations,
discipline, medical and mental care, data collection and review, and audits and
compliance. Each provision under these categories reflects the context of DHS
confinement of individuals and draws upon the particular experiences and requirements
DHSfacesin fulfilling its missions.

For example, DHS has broken down the standards to cover two distinct types of
facilities: (1) immigration detention facilities, which are overseen by I CE and used for
longer-term detention of aliensin immigration proceedings or awaiting removal from the
United States; and (2) holding facilities, which are used by ICE and U.S. Customs and
Border Protection (CBP) for temporary administrative detention of individuals pending
release from custody or transfer to a court, jail, prison, other agency or other unit of the
facility or agency.

In addition, the standards reflect the characteristics of the population encountered
by DHS in carrying out its border security and immigration enforcement missions by
providing, for example, language assistance services for limited English proficient (LEP)

detainees, safe detention of family units, and other provisions specific to DHS s needs. A

% For simplicity, all persons confined in DHS immigration detention facilities and holding facilities are
referred to as “ detainees’ in this rulemaking.



more detailed discussion of al of the provisionsin the rulemaking isincluded below in

Section V of this preamble, “Discussion of PREA Standards,” including a section-by-

section analysis of the DHS rule.

In thisfina rule, DHS has modified the proposed regulatory text in multiple

areas, including the following:

In addition to implementing these standards at both DHS facilities and at
non-DHS facilities whenever there is a new contract or contract renewal,
DHS will also implement the standards at non-DHS facilities whenever
there is a substantive contract modification.

In addition to requiring that assessments for risk of victimization or
abusiveness include an evaluation of whether the detainee has been
incarcerated previously, DHS is now also requiring consideration of
whether the detainee has been detained previoudly.

DHS now requires immigration detention facilities to notify aregional

| CE supervisor no later than 72 hours after the initial placement into
segregation whenever a detainee has been held in administrative
segregation on the basis of a vulnerability to sexual abuse or assault.
Upon receipt of such notification, the official must conduct areview of the
placement to consider whether continued segregation is warranted,
whether any less restrictive housing or custodial alternatives may exist
(such as placing the detainee in a less restrictive housing option at another
facility or other appropriate custodial options), and whether the placement

isonly asalast resort and when no other viable housing options exist.



e DHS now requires immigration detention facilities to notify aregional
| CE supervisor whenever a detainee victim has been held in administrative
segregation for longer than 72 hours. Upon receipt of such notification,
the official must conduct areview of the placement to consider whether
placement is only as alast resort and when no other viable housing options
exist, and, in cases where the detainee victim has been held in segregation
for longer than five days, whether the placement is justified by
extraordinary circumstances or is at the request of the detainee.

e DHSisnow requiring immigration detention facilities to complete sexual
abuse incident reviews within 30 days of the completion of the
investigation, and is requiring that the review include consideration of
whether the incident or allegation was motivated by, among other things,
sexual orientation or gender identity.

e DHSisnow requiring explicitly that facilities keep data collected on
sexual abuse and assault incidents in a secure location.

e DHSisnow requiring that the agency maintain sexual abuse datafor at
least 10 years after the date of theinitial collection unless Federal, State,
or local law requires otherwise.

DHS has also modified the regulatory text and clarified its interpretation of therulein a
number of ways, as explained more fully below.

C. Costs and Benefits.

The anticipated costs of full nationwide compliance with the rule as well asthe

benefits of reducing the prevalence of sexua abuse in DHS immigration detention



facilities and holding facilities, are discussed at length in section VI, entitled “ Statutory
and Regulatory Requirements—Executive Orders 12866 and 13563” and in the
accompanying Regulatory Impact Analysis (RIA), which isfound in the docket for this
rulemaking.

As shown in the Summary Table below, DHS estimates that the full cost of
compliance with these standards at all covered DHS confinement facilities would be
approximately $57.4 million over the period 2013-2022, discounted at 7 percent, or $8.2
million per year when annualized at a7 percent discount rate. Thisisthe estimated cost
of complianceif al facilities adopt and implement the standards within the first year after
theruleisfinalized. Thisisan accurate reflection of implementation of these standards
in holding facilities, which are fully owned and operated by DHS agencies. However, the
annual cost for implementation at immigration detention facilities, most of which are
governed by a contract with another entity, will likely be less, because it depends on the
pace of contract renewals and substantive modifications which are unlikely to be
universally completed in the first year after the ruleisfinalized. DHS has not endeavored
in the RIA to project the actual pace of implementation.

With respect to benefits, DHS conducts what is known asa‘‘break even
analysis,’’ by first estimating the monetary value of preventing various types of sexual
abuse (incidents involving violence, inappropriate touching, or arange of other
behaviors) and then, using those values, calculating the reduction in the annual number of
victims that would need to occur for the benefits of the rule to equal the cost of
compliance. Thisanalysis begins by estimating the recent levels of sexual abuse in

covered facilities using data from 2010, 2011, and 2012. In 2010, ICE had four



substantiated sexual abuse allegations in immigration detention facilities, two in 2011,
and onein 2012. There were no substantiated allegations by individuals detained in a
DHS holding facility. (This does not include allegations involved in still-open
investigations or allegations outside the scope of these regulations.) Inthe RIA, DHS
extrapolates the number of substantiated and unsubstantiated allegations at immigration
detention facilities based on the premise that there may be additional detainees who may
have experienced sexua abuse, but did not report it.

Next, DHS estimates how much monetary benefit (to the victim and to society)
accrues from reducing the annual number of victims of sexual abuse. Thisis, of course,
an imperfect endeavor, given the inherent difficulty in assigning adollar figure to the cost
of such an event. Executive Order 13563 recognizes that some benefits and costs are
difficult to quantify, and directs agencies to use the best available techniques to quantify
benefits and costs. Executive Order 13563 also states that agencies “may consider (and
discuss qualitatively) values that are difficult or impossible to quantify, including equity,
human dignity, fairness, and distributive impacts.” Each of these valuesisrelevant here,
including human dignity, which is offended by acts of sexual abuse.

DHS uses the Department of Justice (DOJ) estimates of unit avoidance values for
sexual abuse, which DOJ extrapolated from the existing economic and criminological
literature regarding rape in the community.* The RIA concludes that when all facilities
and costs are phased into the rulemaking, the breakeven point would be reached if the
standards reduced the annual number of incidents of sexual abuse by 122 from the

estimated benchmark levels, which is 147 percent of the total number of assumed

* Department of Justice, National Standards to Prevent, Detect, and Respond to Prison Rape, Final Rule,
Final Regulatory Impact Analysis, Docket No. DOJOAG-2011-0002, available at www.regulations.gov.




incidents in ICE confinement facilities, including an estimated number of those who may
not have reported an incident.”

There are additional benefits of the rule that DHS is unable to monetize or
guantify. Not only will victims benefit from a potential reduction in sexual abusein
facilities, so too will DHS agencies and staff, other detainees, and society asawhole. As
noted by Congress, sexua abuse increases the levels of violence within facilities. Both
staff and other detainees will benefit from a potential reduction in levels of violence and
other negative factors. 42 U.S.C. 15601(14). Thiswill improve the safety of the
environment for other detainees and workplace for facility staff. In addition, long-term
trauma from sexual abuse in confinement may diminish avictim’s ability to reenter
society resulting in unstable employment. Preventing these incidents will decrease the
cost of health care, spread of disease, and the amount of public assistance benefits
required for victims upon reentry into society, whether such reentry isin the United
States or a detainee’ s home country.

Chapter 3 of the RIA presents detailed descriptions of the monetized benefits and
break-even results. The Summary Table, below, presents a summary of the benefits and

costs of thefinal rule. The costs are discounted at seven percent.

® Asdiscussed in Chapter 1, and shown in Table 17 of the RIA, the benchmark level of sexual abuse
includes all types of sexual abuse, including offensive touching (for instance, during a pat-down search),
voyeurism, harassment, and verbal abuse.
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Summary Table: Estimated Costs and Benefits of Final Rule, ($millions)

Immigration Holdin Total DHS
Detention ol tii PREA
Facilities Rulemaking
10-Year Cost Annualized at 7%
Discount Rate $4.9 $3.3 $8.2
% Reduction of Sexual Abuse
Victims to Break Even with N/A N/A 147%*
Monetized Costs

An increase in the general wellbeing and morale
of detainees and staff, the value of equity, human
dignity, and fairness for detaineesin DHS
custody.

Non-monetized Benefits

As explained above, we did not estimate the
number of incidents or victims of sexual abuse
Net Benefits thisrule would prevent. Instead, we conducted a
breakeven analysis. Therefore, we did not

estimate the net benefits of thisrule.

*For | CE confinement facilities

1. Background.

Rape is violent, destructive, and a crime, no matter where it takes place. In
response to concerns related to incidents of rape of prisonersin Federal, State, and local
prisons and jails, as well asthe lack of data available about such incidents, the Prison
Rape Elimination Act (PREA) was enacted in September 2003. See Pub. L. 108-79
(Sept. 4, 2003). Some of the key purposes of the statute were to “ develop and implement

national standards for the detection, prevention, reduction, and punishment of prison
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rape,” and to “increase the available data and information on the incidence of prison
rape.” 42 U.S.C. 15602(3), (4).

To accomplish these ends, PREA established the National Prison Rape
Elimination Commission (NPREC) to conduct a “comprehensive legal and factual study
of the penalogical, physical, mental, medical, social, and economic impacts of prison rape
in the United States,” and to recommend national standards for the reduction of prison
rape. 42 U.S.C. 15606(d). PREA charged the Attorney General, within one year of
NPREC issuing its report, to “publish afinal rule adopting national standards for the
detection, prevention, reduction, and punishment of prison rape. .. based upon the
independent judgment of the Attorney General, after giving due consideration to the
recommended national standards provided by [NPREC] . . . and being informed by such
data, opinions, and proposals that the Attorney General determines to be appropriate to
consider.” 42 U.S.C. 15607(a)(1)-(2).

The NPREC released its findings and recommended national standardsin areport
(the NPREC report) dated June 23, 2009. The report is available at
http://www.ncjrs.gov/pdffilesl/226680.pdf. In that report, NPREC set forth four sets of
recommended national standards for eliminating prison rape and other forms of sexual
abuse. Each set was applicable to one of four confinement settings:. (1) adult prisons and
jails; (2) lockups; (3) juvenile facilities; and (4) community corrections facilities.
NPREC report at 215-235. The NPREC report recommends supplemental standards for
facilities with immigration detainees. 1d. at 219-220. Specifically, and of particular
interest to DHS, the NPREC made eleven recommendations for supplemental standards

for facilities with immigration detainees and four recommendations for supplemental
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standards for family facilities. NPREC asserted that standards for facilities with
immigrant detainees must be enforced in any facility that is run by ICE or through an ICE

contract.

A. Department of Justice Rulemaking.

In response to the NPREC report, a DOJ PREA Working Group reviewed the
NPREC' s proposed standards to assist in the rulemaking process. DOJ published an
advance notice of proposed rulemaking (ANPRM) on March 10, 2010 (75 FR 11077).
Commenters on the ANPRM generally supported the broad goals of PREA and the
overall intent of the NPREC’ s recommendations, with some division over the merits of a
number of the NPREC’ s recommended national standards.

DOJ then issued a notice of proposed rulemaking (NPRM) on February 3, 2011,
setting forth proposed national PREA standards. 76 FR 6248 (Feb. 3, 2011). In response
to the NPRM, DOJ received over 1,300 comments that provided general assessments of
DOJ s efforts as well as specific and detailed recommendations regarding each standard.
Pertinent to DHS, there was specific concern expressed by the commenters with respect
to NPREC' s recommended supplemental standards for immigration detention number
six, which proposed to mandate that immigration detainees be housed separately from
criminal detainees. The DOJNPRM noted that several comments to the DOJ ANPRM
raised a concern that this requirement would impose a significant burden on jails and
prisons, which often do not have the capacity to house immigration detainees and
criminal detainees separately. 1d. The DOJNPRM also noted DOJ s concern about other

proposed supplemental standards, such asimposing separate training requirements and
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requiring agencies to attempt to enter into separate memoranda of understanding with
immigration-specific community service providers. |d. Furthermore, comments to the
DOJNPRM addressed whether the proposed standards should cover immigration
detention facilities, prompting DOJ to examine the application of PREA to other Federal
confinement facilities, which is discussed further below.

Following the public comment period for its NPRM, DOJ issued afinal rule
setting a national framework of standards to prevent, detect, and respond to prison rape at
DOJ confinement facilities, as well as State prisons and local jails. 77 FR 37106 (June
20, 2012).

B. Application of PREA Standardsto Other Federal Confinement
Facilities.

DOJ s NPRM interpreted PREA to bind only facilities operated by the Bureau of
Prisons (BOP), and extended the standards to U.S. Marshals Service (USMS) facilities
under other authorities of the Attorney General. 76 FR 6248, 6265. Numerous
commenters criticized this interpretation of the statute. In light of those comments, DOJ
re-examined whether PREA extends to Federal facilities beyond those operated by DOJ
and concluded that PREA does, in fact, encompass any Federal confinement facility
“whether administered by [the] government or by a private organization on behalf of such
government.” 42 U.S.C. 15609(7).

Initsfinal rule, DOJfurther concluded that, in general, each Federal department
is accountable for, and has statutory authority to regulate, the operations of its own
facilities and, therefore, is best positioned to determine how to implement the Federal

laws and rules that govern its own operations, the conduct of its own employees, and the
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safety of personsinitscustody. 77 FR 37106, 37113. In particular, DOJ noted that DHS
possesses great knowledge and experience regarding the specific characteristics of its
immigration facilities, which differ in certain respects from DOJ, State, and local
facilities with regard to the manner in which they are operated and the composition of
their populations. Thus, and given each department’ s various statutory authorities to
regulate conditions of detention, DOJ stated that Federal departments with confinement
facilities, like DHS, would work with the Attorney General to issue rules or procedures
consistent with PREA.

C. The Presidential Memorandum on I mplementing the Prison Rape
Elimination Act and the Violence Against Women Reauthorization Act of 2013.

On May 17, 2012, the same day DOJ released itsfina rule, President Obama
issued a Presidential Memorandum reiterating the goals of PREA and directing Federa
agencies with confinement facilities that are not already subject to the DOJfinal ruleto
propose rules or procedures necessary to satisfy the requirements of PREA within 120
days of the Memorandum. In the Memorandum, the President firmly establishes that
sexual violence, against any victim, is an assault on human dignity and an affront to
American values, and that PREA established a “ zero-tolerance standard” for rapein
prisonsin the United States. The Memorandum further expresses the Administration’s
conclusion that PREA encompasses all Federal confinement facilities, including those
operated by executive departments and agencies other than DOJ, whether administered
by the Federal Government or by an organization on behalf of the Federal Government,
and that each agency isresponsible for, and must be accountable for, the operations of its

own confinement facilities. The President charged each agency, within the agency’s own
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expertise, to determine how to implement the Federal laws and rules that govern its own
operations, but to ensure that all agencies that operate confinement facilities adopt high
standards to prevent, detect, and respond to sexual abuse. The President directed all
agencies with Federal confinement facilities that are not already subject to the DOJ final
rule, such as DHS, to work with the Attorney General to propose rules or procedures that
will satisfy the requirements of PREA.

Additionally, on March 7, 2013, the VAWA Reauthorization was enacted, which
included a section addressing sexual abuse in custodial settings. See Pub. L. 113-4 (Mar.
7, 2013). Among requirements addressing certain Federal agencies, the law directs DHS
to publish afinal rule adopting national standards for the detection, prevention, reduction,
and punishment of rape and sexual assault in facilities that maintain custody of aliens
detained for aviolation of U.S. immigrationslaws. Id. The standards are to apply to
DHS-operated detention facilities and to detention facilities operated under contract with
DHS, including contract detention facilities (CDFs) and detention facilities operated
through an intergovernmental service agreement (IGSA) with DHS. 1d. The statute
requires that the DHS standards give due consideration to the recommended national
standards provided by NPREC. Id.

Sexual abusein custodial environmentsis a serious concern with dire
consequences for victims. DHS is firmly committed to protecting detainees from all
forms of sexual abuse. By thisregulation, DHS responds to and fulfills the President’s
directive and the requirements of the VAWA Reauthorization by creating comprehensive,

national regulations for the detection, prevention, and reduction of sexual abuse at DHS
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immigration detention facilities and at DHS holding facilities that maintain custody of
aliens detained for violating U.S. immigration laws.

D. DHS Proposed Rule and Public Comments

On December 19, 2012, DHS published an NPRM entitled Sandards To Prevent,
Detect, and Respond to Sexual Abuse and Assault in Confinement Facilities; Proposed
Rule. 77 FR 75300. On January 2, 2013 DHS published an Initial Regulatory Impact
Analysis (IRIA), which presented a comprehensive assessment of the benefits and costs
of DHS' s proposed standards in both quantitative and qualitative terms. The IRIA was
summarized in the proposed rule and was published in full in the docket (ICEB-2012-
003) on the regulations.gov website. The public comment period on the NPRM
originally was scheduled to end on February 19, 2013. Due to scheduled maintenance to
the Federal eRulemaking Portal, DHS extended the comment period by one week until
February 26, 2013. 78 FR 8987. DHS received atotal of 1,724 comments on the
proposed rule. No public meeting was requested, and none was held.

Commenters included private citizens, professional organizations, social service
providers, and advocacy organizations concerned with issues involving detainee saf ety
and rights, sexual violence, discrimination, and the mental health of both the detainees
and the facility employees. In general, commenters supported the goals of PREA and
DHS' s proposed rule. However, some commenters, particularly advocacy groups
concerned with protecting the health and safety of the detainees, expressed concern that
the proposed rule did not go far enough towards achieving the goals that PREA set forth.

Some comments were outside the scope of the proposed rule, and therefore have not been
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included in the DHS responses and changes in the final rule below. DHS thanks the
public for itsinterest and participation.

Members of Congress and others have also expressed interest in this rulemaking.
In describing the potential positive impacts of the VAWA Reauthorization, Senator
Richard Durbin — both a PREA and VAWA Reauthorization legidative co-sponsor —
referred to the importance of the bill’ s provision regarding implementation of PREA
standards by DHS. Specifically, Senator Durbin applauded DHS s efforts, through its
proposed rule, to implement rules consistent with PREA’s goals. 159 Cong. Rec. S503
(daily ed. Feb. 7, 2013) (statement of Sen. Durbin). Senator Durbin noted that, “It was
critical . . . to have aprovision in this VAWA Reauthorization that clarifies that standards
to prevent custodial rape must apply to immigration detainees — all immigration detainees
—aprovision that codifies the good work DHS is now doing and ensures strong
regulations pertaining to immigration will remain in placein the future.” 1d. DHS
appreciates this strong statement of confidence in DHS' s proposed rule, by alegislator
who advocated for the original PREA legidlation.

When the public comment period closed, DHS carefully reviewed each comment
and deliberated internally on the revisions that the commenters proposed.

E. Types of DHS Confinement Facilities.

Thisrule appliesto just two types of confinement facilities. (1) immigration
detention facilities and (2) holding facilities.

Section 115.5 defines an immigration detention facility as a“confinement facility
operated by or pursuant to contract with [ICE] that routinely holds persons for over 24

hours pending resolution or completion of immigration removal operations or processes,
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including facilities that are operated by ICE, facilities that provide detention services
under a contract awarded by ICE, or facilities used by | CE pursuant to an
Intergovernmental Service Agreement.” These facilities are designed for long-term
detention (more than 24 hours) and house the largest number of DHS detainees. ICE is
the only DHS component agency with immigration detention facilities, and it has several
types of such facilities: service processing center (SPC) facilities are ICE-owned facilities
staffed by a combination of Federal employees and contract staff; CDFs are owned by
private companies and contracted directly with ICE; and detention services at IGSA
facilities are provided to | CE by States or local governments through agreements and
may be owned by the State or local government, or a private entity.® There are two types
of IGSA facilities: dedicated IGSA facilities, which house detained aliens only, and non-
dedicated (i.e., shared) IGSA facilities, which may house a variety of detainees and
inmates.

The standards set forth in Subpart A of these proposed regulations are meant
ultimately to apply to all of these various types of immigration detention facilities—but
not, notably, to facilities authorized for use by ICE pursuant to agreements with BOP or
pursuant to agreements between DOJ and state or local governments or private entities
(e.g., USMSIGA facilities). Those facilities and their immigration detainees are covered
by the DOJ PREA standards and not the provisions within Subpart A of these proposed

rules.

® In the preamble of the proposed rule, DHS listed Intergovernmental Agreement (IGA) facilities among the
types of immigration detention facilities. Upon further review, DHS has determined that | CE does not
contract with state or local governments using |GAs, and therefore has no immigration detention facilities
that qualify as IGAs (as opposed to IGSAS). Asdiscussed in greater detail below, although ICE isan
authorized user of USMS IGA fecilities, the facilities and their immigration detainees would be covered by
the DOJ PREA standards and not the provisions within Subpart A of these proposed rules.
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These regulations do not apply to CDF and IGSA facilities directly; rather,
standards for these facilities will be phased in through new contracts, contract renewals,
or substantive contract modifications. Specifically, the regulations require that when
contracting for the confinement of detainees in immigration detention facilities operated
by non-DHS private or public agencies or other entities, DHS component agencies
include in any new contracts, contract renewals, or substantive contract modifications the
obligation to adopt and comply with these standards. (Covered substantive contract
modifications would include, for example, changes to the bed/day rate or the
implementation of stricter standards, but not the designation of a new Contracting
Officer.) In other words, DHS intends to enforce the standards though termsin its
contracts with facilities.

Section 115.5 defines a holding facility similarly to DOJ s definition of “lockup.”
A “holding facility” is afacility that contains holding cells, cell blocks, or other secure
enclosures that are: (1) under the control of the agency; and (2) primarily used for the
short-term confinement of individuals who have recently been detained pending release
or transfer to or from a court, jail, prison, or other agency. These facilities, which are
operated by ICE, CBP, or other DHS components, are designed for confinement that is
short-term in nature, but are permanent structures intended primarily for the purpose of
such confinement. Temporary-use hold rooms and other types of short-term confinement
areas not primarily used for confinement are not amenable to compliance with these
standards, but are covered by other DHS policies and procedures. We discuss the
distinctions between these facilities in more detail later in thisrule.

1. | CE Detention Facilities.
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As stated above, the NPREC report contained eleven recommended standards for
facilities with immigration detainees and four recommended standards specifically
addressing family facilities. |CE overseesimmigration detention facilities nationwide.
The vast mgority of facilities are operated through government contracts, State and local
entities, private entities, or other Federal agencies. |CE Enforcement and Removal
Operations (ERO) is the program within | CE that manages | CE operations related to the
immigration detention system.

ERO isresponsible for providing adequate and appropriate custody management
to support the immigration removal process. Thisincludes providing traditional and
aternative custody arrangements for those in removal proceedings, providing aliens
access to legal resources and representatives of advocacy groups, and facilitating the
appearance of detained aliens at immigration court hearings. Through various
immigration detention reform initiatives, ERO is committed to providing and maintaining
appropriate conditions of confinement, providing required medical and mental healthcare,
housing detainees in the least restrictive setting commensurate with their criminal
background, ensuring appropriate conditions for all detainees, employing fiscal
accountability, increasing transparency, and strengthening critical oversight, including
efforts to ensure compliance with applicable detention standards through inspection
programs.

The ERO Custody Management Division (CMD) provides policy and oversight
for the administrative custody of immigration detainees, a highly transient population and

one of the most diverse of any correctional or detention system in the world. CMD’s
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mission is to manage | CE detention operations efficiently and effectively to provide for
the safety, security and care of aliensin ERO custody.

As of spring 2012, ERO was responsible for providing custody management to
approximately 158 authorized immigration detention facilities, consisting of 6 SPCs, 7
CDFs, 9 dedicated IGSA facilities, and 136 non-dedicated IGSA facilities (of which 64
are covered by the DOJ PREA rule, not thisrule, because they are USM S IGA facilities).
ERO has 91 other authorized immigration detention facilities that typically hold detainees
for more than 24 hours and less than 72 hours, including 55 USMS IGA facilities and 36
non-dedicated IGSA facilities. In addition, |CE has 149 holding facilities that hold
detainees for less than 24 hours. These holding facilities are nationwide and are located
within ICE ERO Field and Sub-Field Offices.’”

2. | CE Sexual Abuse and Assault Policies.

These regulations for immigration detention facilities and holding facilities
support existing sexual abuse policies promulgated by ICE, including ICE’'s PBNDS
2011 and its 2012 Sexua Abuse and Assault Prevention and Intervention Directive
(SAAPID),? which provide strong safeguards against all sexual abuse of individuals
within its custody, consistent with the goals of PREA.

ICE’ s PBNDS 2011 standard on “ Sexual Abuse and Assault Prevention and

Intervention” was developed in order to enhance protections for immigration detainees as

" Facilities |CE used as of spring 2012, and the sexual abuse and assault standards to which facilities were
held accountable or planned to be held accountable at that time, serve as the baseline for the cost estimates
for this rulemaking.

8 |CE, Performance-Based National Detention Standards (2011), http://wwuw.ice.gov/doclib/detention-
standards/2011/pbnds?2011.pdf; ICE, Directive No. 11062.1: Sexual Abuse and Assault Prevention and
Intervention (2012), http://www.ice.gov/doclib/foia/dro_policy _memos/sexual -abuse-assaul t-prevention-
intervention-policy.pdf. These documents are available, redacted as appropriate, in the docket for thisrule
where indicated under ADDRESSES.
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well as ensure a swift and effective response to alegations of sexual abuse. This standard
derived in significant part from earlier policies contained in ICE's PBNDS 2008,
promulgated in response to the passage of PREA, and took into consideration the
subsequently released recommendations of the NPREC (including those for facilities
housing immigration detainees) in June 2009 and ensuing draft standards later issued by
DOJinits ANPRM in March 2010. In drafting the PBNDS 2011, ICE also incorporated
the input of the DHS Office for Civil Rightsand Civil Liberties (CRCL), local and
national advocacy organizations, and representatives of DOJ (including correctional
experts from BOP) on methods for accomplishing the objectives of PREA in ICE’'s
operational context, and closely consulted information and best practices reflected in
policies of international corrections systems, statistical data on sexual violence collected
by the DOJ Bureau of Justice Statistics (BJS), and reports published by the United
Nations High Commissioner for Refugees and the Inter-American Commission on
Human Rights of the Organization of American States regarding sexual abuse and other
issues affecting vulnerable populationsin U.S. correctional systems. The PBNDS 2011
establish responsibilities of al immigration detention facility staff with respect to
preventative measures such as screening, staff training, and detainee education, as well as
effective response to all incidents of sexual abuse, including timely reporting and
notification, protection of victims, provision of medical and mental health care,
investigation, and monitoring of incident data.

The PBNDS 2008 standard on Sexual Abuse and Assault Prevention and
Intervention and the Family Residential Standards also contain robust safeguards against

sexual abuse of ICE detainees, establishing similar requirements with respect to each of
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the issues covered by the PBNDS 2011 Sexual Abuse standard. In addition, ICE has
made great strides in incorporating standards specific to sexual abuse and assault in NDS
facilities. In fact, since the publication of the NPRM a substantial number of NDS
facilities with which ICE maintains IGSAs have agreed to implement the PBNDS 2011's
Sexual Abuse and Assault Prevention and Intervention standard. Excluding those
detainees who are held in DOJ-contracted facilities (and are therefore covered by the
DOJrule), as of July 2013 approximately 94% of | CE detainees, on average, are housed
in facilities that have adopted a sexual abuse and assault standard under PBNDS 2011,
PBNDS 2008, or Family Residential Standards.’

The 2012 ICE SAAPID complements the requirements established by the
detention standards by delineating | CE-wide policy and procedures and corresponding
duties of employees for reporting, responding to, investigating, and monitoring incidents
of sexual abuse. Regardless of the standards applicable to a particular facility, ICE
personnel are required under this Directive to ensure that the substantive response
requirements of PBNDS 2011 are met, and that incidents receive timely and coordinated
agency follow-up. In conjunction with the PBNDS, the SAAPID ensures an integrated
and comprehensive system of preventing and responding to all incidents or allegations of

sexual abuse of individualsin ICE custody.

® Less than one-third of ICE’s average detainee population is currently housed in facilities governed by the
agency’ s 2000 National Detention Standards (NDS), which does not contain a standard specific to sexual
abuse prevention and intervention — and nearly half of those detainees arein USMS IGA facilities. A
substantial number of NDS facilities with which |CE maintains an IGSA have agreed to implement the
PBNDS 2011's Sexua Abuse and Assault Prevention and Intervention standard. Again excluding
detainees who are held in DOJ-contracted facilities (and are therefore covered by the DOJ PREA rule), as
of July 2013, nearly three quarters of |CE detainees housed in NDS IGSA facilities are covered by the
PBNDS 2011 sexua abuse and assault standard. For more information on the standards applicable to DOJ
facilities, see the discussion infra.
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On September 4, 2013, ICE issued a directive entitled “ Review of the Use of
Segregation for ICE Detainees.” The directive establishes policy and procedures for ICE
review of detainees placed into segregated housing. It isintended to complement the
requirements of the 2011 PBNDS, the 2008 PBNDS, NDS and other applicable policies.
The directive states that placement in segregation should occur only when necessary and
in compliance with applicable detention standards, and includes a notification
requirement whenever a detainee has been held continuously in segregation for 14days
out of any 21 day period and a 72-hour notification requirement for detainees placed in
segregation due to a special vulnerability, including for detainees susceptible to harm due
to sexual orientation or gender identity, and detainees who have been victims—in or out
of ICE custody — of sexual assault, torture, trafficking, or abuse.

| CE’s combined policies prescribe a comprehensive range of protections against
sexual abuse, addressing prevention planning, reporting, response and intervention,
investigation, and oversight, including: articulation of facility zero-tolerance policies;
designation of facility and component sexua assault coordinators; screening and
classification of detainees; staff training; detainee education; detainee reporting methods;
staff reporting and notification; first responder duties following incidents or allegations of
sexual abuse (including to protect victims and preserve evidence); emergency and
ongoing medical and mental health services; investigation procedures and coordination;
discipline of assailants; and sexual abuse incident data collection and review.

These policies are tailored to the particular operational and logistical
circumstances encountered in the DHS confinement system in order to maximize the

effective achievement of the goals of PREA within the immigration detention context.
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To further improve transparency and enforcement, DHS has decided to issue this
regulation and adopt the overall structure of the DOJ standards, as well as the wholesale
text of various individual DOJ standards where DHS has deemed them appropriate and
efficacious, to meet the President’ s goal of setting high standards, government-wide,
consistent with the goals of PREA and Congress's expressed intent that DHS adopt
national standards for the detection, prevention, reduction, and punishment of rape and
sexual assault in immigration confinement settings. Where appropriate, DHS also has
used the results of DOJ research and considered public comments submitted in response
to the DOJANPRM and NPRM in formulating the DHS standards.

3. U.S. Customs and Border Protection Holding Facilities.

CBP has a priority mission of keeping terrorists and their weapons out of the
United States. CBP aso isresponsible for securing and facilitating trade and travel while
enforcing hundreds of U.S. statutes and regulations, including immigration and drug
laws. All persons, baggage, and other merchandise arriving in or leaving the United
States are subject to inspection and search by CBP officials for a number of reasons
relating to its immigration, customs, and other law enforcement activities.

CBP detainsindividualsin awide range of facilities. CBP detains some
individuals in secured detention areas, while others are detained in open seating areas
where agents or officers interact with the detainee. CBP uses “hold rooms’ in its
facilities for case processing and to search, detain, or interview persons who are being
processed. CBP does not currently contract for law enforcement staff within its holding

facilities, CBP employees oversee detainees directly.
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CBP generally detains individuals for only the short time necessary for inspection
and processing, including pending release or transfer of custody to appropriate agencies.
Some examples of situations in which CBP detainsindividuals prior to transferring them
to other agencies are: (1) persons processed for administrative immigration violations
may, for example, be repatriated to a contiguous territory or transferred to |CE pending
removal from the United States or removal proceedings with the Executive Office of
Immigration Review; (2) unaccompanied alien children placed in removal proceedings
under § 240 of the Immigration and Nationality Act (INA), 8 U.S.C. 12293, are
transferred, in coordination with ICE, to the Department of Health and Human Services
(HHS), Office of Refugee Resettlement (ORR); and (3) persons detained for criminal
prosecution are temporarily held pending case processing and transfer to other Federal,
State, local or tribal law enforcement agencies. CBP policies and directives currently
cover these and other detention scenarios.

4. CBP Detention Directives and Guidance.

The various CBP policies and directives containing guidance on the topics
addressed in these regulations include, but are not limited to:

Personal Search Handbook, Office of Field Operations, CIS HB 3300-04B, July
2004 — describes in detail the procedures for personal searches. The handbook further
explains the procedures for transportation and detention of, and reporting procedures for,
persons detained for prolonged medical examinations as well as detentions lasting more
than two hours.

CBP Directive No. 3340-030B, Secure Detention, Transport and Escort

Procedures at Ports of Entry — establishes CBP' s policy for the temporary detention,
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transport, and escort of persons by the Office of Field Operations. The policy also
provides guidance on issues regarding the detention of juveniles, medical situations,
meal s, water, restrooms, phone notifications, sanitation of the hold room, restraining
procedures, classification of detainees, transportation, emergency procedures, escort
procedures, transfer procedures, and property disposition.

U.S. Border Patrol Policy No. 08-11267, Hold Rooms and Short-Term Custody —
establishes national policy describing the responsibilities and procedures for the short-
term custody of personsin Border Patrol hold rooms pending case disposition. The
policy also contains requirements regarding the handling of juvenilesin Border Patrol
custody.

DHS referenced all of these policiesin its consideration of DHS-wide standards to
prevent, detect, and respond to sexual abuse in DHS confinement facilities. The policies

are available, redacted as appropriate, in the docket for this rule at www.regulations.gov.

V.  Discussion of PREA Standards.

A. DHS s PREA Standards.

With thisfinal rule, DHS reiterates that sexual violence against any victimisan
assault on human dignity. Such acts are particularly damaging in the detention
environment, where the power dynamic is heavily skewed against victims and recourse is
often limited. Until recently, however, this has been viewed by some as an inevitable
aspect of detention within the United States. Thisview is not only incorrect but

incompatible with American values.
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As noted in the NPRM, DHS keeps records of any known or alleged sexual abuse
incidentsin itsfacilities. DHS reiterates that the allegations that have been tracked are
unacceptable, both to DHS and the Administration, which has articulated a“zero-
tolerance” standard for sexual abuse in confinement facilities. Accordingly, DHS
continues to work to achieve its mandate to eliminate all such incidents.

With respect to thisrule, DHS did not begin its work from ablank slate. Many
correctional administrators have developed and implemented policies and practices to
more effectively prevent and respond to sexual abuse in confinement facilities, including
DHS confinement facilities. DHS applauds these efforts, and views them as an excellent
first step. However, as noted in the NPRM, DHS has decided to promulgate regulations
to meet PREA’ s goals and comply with the President’ s directive that can be applied
effectively to all covered facilitiesin light of their particular physical characteristics, the
nature of their diverse populations, and resource constraints.

DHS appreciates the considerable work DOJ has done in this area, and also
recognizes that each DHS component has extensive expertise regarding its own facilities,
particularly those housing unique populations, and that each DHS component is best
positioned to determine how to implement the Federal laws and rules that govern its own
operations, the conduct of its own employees, and the safety of personsin its custody.
Thus DHS, because of its own unique circumstances, has adopted the overall structure of
DOJ s regulations and has used its content to inform the provisions of the NPRM and this
final rule, but has tailored individual provisions to maximize their efficacy in DHS

confinement facilities.
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DHS also reemphasi zes that these standards are not intended to establish a safe
harbor for otherwise constitutionally-deficient conditions regarding detainee sexual
abuse. Likewise, while the DHS standards aim to include a variety of best practices due
to the need to adopt standards applicable to a wide range of facilities while accounting for
costs of implementation, the standards do not incorporate every promising avenue of
combating sexual abuse. The standards represent policies and practices that are
attainable by DHS components and their contractors, while recognizing that other DHS
policies and procedures can, and in some cases currently do, exceed these standardsin a
variety of ways. DHS applauds such efforts, and encourages its components and
contractors to further support the identification and adoption of additional innovative
methods to protect detainees from sexual abuse.

B. Section by Section Analysis.

The DHS rule follows the DOJ rule in devising separate sets of standards tailored
to different types of confinement facilities utilized by DHS: immigration detention
facilities and holding facilities. Each set of standards consists of the same eleven
categories used by the DOJ rule: prevention planning, responsive planning, training and
education, assessment for risk of sexual victimization and abusiveness, reporting, officia
response following a detainee report, investigations, discipline, medical and mental care,
data collection and review, and audits and compliance. Asinthe DOJrule, a General
Definitions section applicable to both sets of standards is provided.

General Definitions (§ 115.5)
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Sections 115.5 and 115.6 provide definitions for key terms used in the standards,
including definitions related to sexual abuse. The definitionsin this section largely
mirror those used in the DOJ rule, with adjustments as necessary for DHS operational
contexts. DHS has also largely relied on the NPREC' s definitions in the Glossary
sections that accompanied the NPREC' s four sets of standards, but has made a variety of
adjustments and has eliminated definitions for various terms that either do not appear in

the DHS standards or whose meaning is sufficiently clear so as not to need defining.

Facility, holding facility - transportation. Numerous commenters, including
advocacy groups and former Commissioners of NPREC, questioned this definition of
facility, noting that it did not extend to custodial transport, when detainees arein transit
between facilities. An advocacy group stated that the transfer of detainees, either
between facilities or to facilitate removal, is a common aspect of immigration detention,
necessitating clear inclusion of PREA protections during these situations. Another
advocacy group stated that detainees are vulnerable when being transported and that,
unlike within the DOJ system, facility staff regularly transport immigration detainees.
One organization stated that definitions for both facility and holding facility should
explicitly include transportation settings to provide for zero tolerance of abuse in such
situations, with some groups stating that such definitions should include the language in
PBNDS § 1.3 that addresses transportation.

DHS has considered these comments and decided to adopt the scope of the
proposed rule — immigration detention facilities and holding facilities. DHS notes that

some standards indirectly cover custodial transport. For example, the DHS standards
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cover al staff conduct, including staff and employee conduct while transporting
detainees.

In addition, DHS has addressed custodial transport in numerous other contexts.
The written zero tolerance policy appliesto all forms of sexual abuse and assault by
agency employees and contractors. This policy applies to transport of detaineesin DHS
custody to and from holding facilities and immigration detention facilities, between a
holding facility and a detention facility, and to custodial transport for the purposes of
removal. Moreover, the ICE SAAPID provides protection for al detainees when they are
in ICE custody, including custodial transport. And whenever DHS is alerted to an
alleged incident of sexual abuse and assault during DHS transport to or from a holding
facility or immigration detention facility or during DHS custodial transport for the
purposes of removal, such allegations are required to be documented and promptly
reported to the Joint Intake Center (JIC) and the PSA Coordinator, and will promptly
receive appropriate follow-up, including a sexual abuse incident review at the conclusion
of the investigation by the appropriate investigative authorities. In situations involving
transportation between a holding facility maintained by one DHS component and an
immigration detention facility maintained by another component, the Prevention of
Sexual Assault (PSA) Coordinators at each component will be responsible for addressing
the allegation in their respective annual reports.

By including explicit references to such custodial transportation inits policies,
DHS reaffirms its commitment to preventing, detecting, and responding to sexual abuse

and assault against individuals detained in DHS custody. Consistent with DOJ's
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approach, however, DHS declines to include additional separate standards on
transportation.

One advocacy group, basing its comment on | CE standards under PBNDS,
suggested a separate section in the final rule addressing transportation that would require
that two transportation staff members be assigned to transport a single detainee, including
at least one staff member of the same gender as the detainee, except in exigent
circumstances. The suggested standards would specify similar requirements for multiple-
detainee transit, provide detailed timekeeping accountability guidelines for exigent
circumstances situations, provide documentation requirements when aberrations from the
above suggestions occur, and provide separate rules for conduct and documentation
requirements of pat-downs during transportation. The group also suggested the standards
require minors to be separated from unrelated adults at all times during transport, seated
in an area of the vehicle near officers, and remain under their close supervision.
Additionally, the commenter suggested detainees of different genders be transported
separately — or, if in one vehicle, in separately partitioned areas — with transgender
detainees being transported in a manner corresponding to their gender identity.

As noted above, DHS recognizes the importance of protecting detaineesin all
custodial settings, including during transport. For this reason, and as noted by the
commenters, ICE has promulgated, and is currently in the process of implementing, 2011
PBNDS, which provides greater protection for detainees being transported while in ICE
custody. These detention standards include a number of the protections recommended by
the commenter, as do —to alesser extent —the PBNDS 2008 and NDS. As noted above,

detainees in I CE custody are also protected by DHS's zero-tolerance policy, ICE’s zero-
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tolerance policy and ICE’s SAAPID which prohibits sexua abuse and assault by any ICE
employee in any custodial setting. CBP detainees are protected under DHS's zero-
tolerance policy and other policies, including CBP Directive No. 3340-030B, Secure
Detention, Transport and Escort Procedures at Ports of Entry.

Following careful review, DHS determined that the combination of generally
applicable provisions of thisfinal rule and other existing policies address the
commenters concernsin an effective and operationally practicable way. Therefore, DHS
has decided not to add specific transportation standards to the regulation and instead,
relies on existing policies and guidelines which provide for detainee protection.

Facility, holding facility — temporary-use holding rooms

Former Commissioners of NPREC and some advocacy groups recommended that
DHS extend the definition of holding facility to include temporary-use holding rooms not
in immigration detention facilities or holding facilities, but in locations sporadically used
to detain for short periods of time during other DHS operations, such as U.S. Coast Guard
vessels, conference rooms, and hotel rooms. Groups urged DHS to include additional
regulatory protections for this temporary type of confinement. Although such temporary-
use facilities are covered by existing policy, the former Commissioners recommended
that DHS memorialize such guidance in binding Federal standards.

DHS reiterates that its zero-tolerance policy appliesto all of its detention settings,
and additional existing policies also cover temporary-use holding rooms. Moreover, any
allegation of sexual abuse and assault will be reported to the JIC promptly and will
promptly receive appropriate follow-up, regardless of the particular setting within DHS

control in which the allegation arises. As DHS noted in the proposed rule, this



rulemaking defines facility and holding facility broadly, including a number of settings
that, while built for the purpose of detaining individuals, are used infrequently. DHS
declines to further extend the requirements of the rule to settings that are not built for the
purposes of detaining individuals, as many of the provisions, including those pertaining
to supervision and monitoring and upgrades to facilities and technologies, would be
impracticable, inefficient, and at times impossible to apply outside of the contexts
contemplated in the rule as drafted.

Former NPREC Commissioners commented that based on the proposed rule’'s
definition of facility, it is unclear whether external audit standards apply to contract
facilities. To clarify, DHS notes that the external audit standards do apply to all facilities,
including contract facilities, in which the standards have been adopted.

Exigent circumstances. Multiple commenters objected to the definition of

“exigent circumstances’ astoo broad. The rule allows detainee pat-down and strip search
searches to be conducted by staff of the opposite sex in exigent circumstances. The
former NPREC Commissioners commented that the definition might weaken the effect of
the proposed standards by too readily allowing cross-gender searches. The
Commissioners recommended that DHS replace “ exigent circumstances’ with a more
restrictive exception, such as “in case of emergency circumstances.” Another group
stated that many standards would not apply because exigent circumstances exceptions
could be continuously invoked and swallow the rule, suggesting instead that the
definition specify that athreat must be of serious nature. One organization suggested

replacing the word “unforeseen” in the definition with “unforeseeable.”
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After considering these comments, DHS has determined to retain the definition in
thefinal rule. The definitionin § 115.5is properly tailored to ensure that standards are
followed except in “temporary and unforeseen circumstances that require immediate
action in order to combat athreat to the security or institutional order of afacility or a
threat to the safety or security of any person.” It isnecessary for operational purposesto
carve out alimited exception to certain standards. For example, threats to the safety of a
detainee or officer must be considered. In addition, afacility might have to adjust to the
unforeseen absence of a staff member whose presence is typically necessary to carry out
a specific standard.

Contractor. Multiple commenters suggested that DHS clarify the definition of
contractor to include all employees and subcontractors of the person or entity referred to
in the relevant provision. In response to these comments, DHS notes that it considers all
facility employees and sub-contractors to be covered under the final rule’ s definition of
staff in § 115.5, which “means employees or contractors of the agency or facility,
including any entity that operates within the facility.”

Family unit. Multiple commenters recommended changing the requirement in the
proposed rule that provided that to qualify as afamily unit under Subpart A, none of the
juvenile(s) or his’her/their parent(s) or legal guardian(s) may have a known history of
criminal or delinquent activity. The commenters expressed concern that this could lead
to the separation of a detained family where a member had a non-violent adjudication or
committed a non-violent offense years ago, where a member committed an immigration-
related crime, or where ajuvenile was engaged in a delinquent activity. Some groups

suggested that the qualifier “violent” be used to describe disqualifying criminal or
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delinquent activity and that only “violent criminal or delinquent activity, or . . . sexud
abuse, violence or substance abuse that could reasonably put the safety or well-being of
other family members at risk” should prevent an otherwise qualifying group from falling
into the family unit definition. One group recommended that protection of the family
unit be paramount, with exceptions being narrower than in the proposed rule. The former
Commissioners a so seemed to assert that the definition could exclude situations where
juveniles are accompanied by non-parental family members or family friends, and further
expressed concern that the definition was too narrow and could jeopardize keeping family
unitsintact. Advocacy groups stated the definition should better reflect “the child’' s lived
reality” and more closely comply with existing Federal standards.

While DHS must take steps to ensure the safety of minorsin its custody, the
agency also recognizes the important goal of keeping familiesintact. DHS has revised
the “family unit” definition in the final rule to provide a more straightforward regulatory
description in amanner that accords with current |CE policy and that recognizes the need
for flexibility due to the operational realities of ensuring a safe detention environment.
DHS srevised definition states that family unit means a group of detainees that includes
one or more non-United States citizen juvenile(s) accompanied by his/her/their parent(s)
or lega guardian(s), whom the agency will evaluate for safety purposes to protect
juveniles from sexual abuse and violence. This modified definition ensures the necessary
language to qualify as a“family unit” under the Family Detention and Intake Guidance
remainsin the regulatory text. The revised definition also permits the agency to maintain

needed flexibility to ensure the safety of juvenilesin DHS custody.
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Revising the “family unit” definition as applied in Subpart A to alow all
individuals with a non-violent criminal history to stay with minors, and to expand the
definition of family to include non-parental family members or family friends, as
recommended by commenters, potentially could conflict with the intent behind ICE’s
Family Detention and Intake Guidance, which seeks to protect children from abuse and
human trafficking. DHS therefore declines to incorporate that specific recommendation
into the revised definition.

One commenter suggested revising the definition of family unit to include not
only non-U.S. citizen juvenile(s) accompanied by their parents or legal guardians, but
also non-U.S. citizen juveniles accompanied by “a sponsor approved by” HHS/ORR.
The commenter stated that “[i]n the context of apprehension and enforcement, afamily
unit should be broadened to include ORR-approved sponsors because they have the
authority to release unaccompanied children to a ‘ suitable family member’ per 8 U.S.C.
1232(c).”

The definition of “family unit” relates to placement in the ICE Family Residential
Program. An unaccompanied alien child without a parent or legal guardian would not
meet the criteria set forth in the definition of a“family unit” for these purposes. An
unaccompanied alien child would not be accompanied by a sponsor approved by
HHS/ORR until after they are transferred from DHS to HHS/ORR. Once an
unaccompanied alien child is transferred to HHS/ORR, they are no longer within DHS's
jurisdiction. Furthermore, because the purpose of thisfinal ruleisto prevent, detect, and
respond to sexual abuse and assault in confinement facilities, addressing the treatment of

afamily unit during apprehension and enforcement is outside the scope of thisrule.
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Gay, leshian, bisexual. Oneimmigration advocacy group requested that the final

rule define these terms, in addition to already included definitions of transgender,
intersex, and gender nonconforming. The group suggested first looking to the U.S.
Citizenship and Immigration Services (USCIS) Lesbian, Gay, Bisexual, Transgender,
Intersex (LGBTI) Asylum Modul€' s definitions regarding sexual orientation, gay,
lesbian, heterosexual/straight, and bisexual.

After considering the comment to include these termsin the final rule, DHS
decided not to add them to the definitions section for several reasons. First, DHS used
the DOJ PREA final rule - which does not define gay, lesbian, and bisexual - as a general
guide when determining which definitions should be included. Second, as a general
matter, the regulation currently relies on self-identification for classification and
protective purposes.

Security staff, law enforcement staff. A collection of advocacy groups suggested

that the proposed definitions’ distinction between security staff who operate at
immigration detention facilities, and law enforcement staff who operate in a holding
facility, should be eliminated and consolidated under one “ security staff” definition so
that security personnel at each type of facility are labeled in the same way. The groups
contended that DHS does not need to differentiate like the DOJ standards, and suggests
consolidating by adding “or holding facility” to the conclusion of the “ security staff”
definition.

DHS notes that under the final rule, there is a meaningful difference between
security staff and law enforcement staff. Unlike holding facilities, which are staffed by

law enforcement officers from either ICE or CBP, immigration detention facilities use a
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wide range of staffing, including personnel from private companies who are not law
enforcement officers. The genera definitions of “law enforcement staff” and “security
staff” recognize this distinction and allow DHS to tailor its rule to the specific contexts at

issue.

Definitions Related to Sexual Abuse and Assault (§ 115.6)

Sexual abuse. One commenter stated that the current definition should include
language from the definition implemented by DOJ, including unwel come sexual
advances, requests for sexual favors, or verbal comments, gestures or actions of a
derogatory or offensive sexua nature. The commenter encouraged DHS to add this
language because the actions that are described in DOJ s definition seem more likely to
occur than the proposed rul€e’ s description of sexual abuse. A number of advocacy
groups commented that the part of the proposed sexual abuse definition addressing
threats, intimidation, harassment, profane or abusive language, or other actions or
communications coercing or pressuring into a sexual act, should include “requests’ and
should also encompass “ encouraging” detainees to engage in such an act.

It appears that the commenters are comparing the DHS definition of sexual abuse
to the definition of sexual harassment in DOJ s standards. DHS has not added this
language because the DHS standards already include a similar definition of sexual
harassment within the current DHS definition of sexual abuse. Specifically, the DHS
definition of sexual abusein § 115.6 forbids “threats, intimidation, or other actions or

communications by one or more detainees aimed at coercing or pressuring another
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detaineeto engagein asexual act.” DHS believes that this coverage under the definition
of sexual abuse is sufficient and accomplishes the objective sought by the commenter.
DHS also notes that the standards include sexual harassment in the definition of staff on
detainee sexual abuse.

Regarding the proposed rule’ s provision on inappropriate visual surveillance,
certain advocacy groups requested that the standards specifically include within the
definition of sexual abuse acts of voyeurism by staff members, contractors, or volunteers.
The commenters suggested that explicitly incorporating voyeurism into the definition was
necessary in order to capture the complete scope of prohibited behavior. The suggested
more expansive definition would include unnecessary or inappropriate visual surveillance
of adetainee, including requiring a detainee to expose his or her buttocks, genitals, or
breasts, or unnecessarily viewing or taking images of all or part of a detainee’ s naked
body or of a detainee performing bodily functions.

DHS has considered this suggested addition to the standards and the DHS final
rule now expressly includes voyeurism by a staff member, contractor, or volunteer as a
type of sexual abuse. Voyeurism is defined as “inappropriate visual surveillance of a
detainee for reasons unrelated to official duties. Where not conducted for reasons
relating to official duties, the following are examples of voyeurism: staring at a detainee
who isusing atoilet in his or her cell to perform bodily functions; requiring an inmate
detainee to expose his or her buttocks, genitals, or breasts; or taking images of all or part
of a detainee’ s naked body or of a detainee performing bodily functions.”

One commenter suggested that the sexual abuse definition account for a detained

child’slegal inability to consent to sex with an adult. DHS recognizes the extreme
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importance of protecting minors while in custody and remains fully committed to that
end. DHS notes that existing Federal and State laws legally preclude the possibility of
consent by a detainee to sexual relations with a staff member while in custody, and
moreover provide that any such sexua acts be criminalized, regardless of the age of the
detainee. DHS considers the existence of these legal prohibitions outside the context of
the regulation to authoritatively establish the legal inability of achild to consent to sex
with an adult while in detention. For this reason, DHS declines to incorporate additional

language to the regulation in response to the comment.

Coverage of DHS Immigration Detention Facilities (§ 115.10); Coverage of DHS

Holding Facilities (§ 115.110)

Summary of Proposed Rule

The standards contained in the proposed rule clarified that | CE immigration
detention facilities are governed by Subpart A of the rule. DHS holding facilities are
governed by Subpart B. DHS recognizes that to effectively prevent, detect, and respond
to sexual abusein itsfacilities, DHS must have strong standards appropriate to each
unique context. Immigration detention facilities and holding facilities are different by
nature and need to have arespectively different set of standards tailored to each of them

for an effective outcome.

Changesin Final Rule
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DHS is adopting the regulation as proposed.

Comments and Responses

Comment. Regarding coverage, one organization expressed concern that agency
policies should include zero tolerance of sexual abuse during transportation of detainees
in DHS custody, aswell asin detention facilities. The group suggested stating in Subpart
B’ s coverage standard that the standard covers transportation to or from DHS holding
facilitiesin addition to holding facilities themsel ves.

Response. Please see DHS s response in the discussion of § 115.5 above.

Zero Tolerance; PSA Coordinator (88§ 115.11, 15.111)

Summary of Proposed Rule

The standards in the proposed rule required that each covered agency have a
written zero-tolerance policy toward sexual abuse, outlining the agency’ s approach to
preventing, detecting, and responding to such conduct. DHS also proposed that each
covered agency appoint an upper-level, agency-wide PSA Coordinator to oversee agency
efforts to comply with the DHS standards and that each immigration detention facility

covered by Subpart A have its own written zero-tolerance policy and appoint a
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Prevention of Sexual Assault (PSA) Compliance Manager to oversee facility effortsin

this regard.

Changesin Final Rule

DHS is adopting the regulation as proposed, with one technical revision to the

PSA Coordinator’ stitle.

Comments and Responses

Comment. The organization that suggested changes regarding covering
transportation in § 115.110 also recommended revising paragraph (b) to include in the
PSA Coordinator’ s responsibilities for protecting detainees in the agency’ s custody,
including detainees being transported to or from its holding facilitieswhile in DHS
custody, in addition to those held in all of its holding facilities.

Response. As previoudy stated, DHS has zero tolerance for al forms of sexual
abuse and assault of individualsin custody. This appliesto DHS custodial transport to
and from holding facilities and immigration detention facilities, between a holding
facility and a detention facility, and for the purposes of removal. The PSA Coordinators
will oversee all component efforts to comply with the standards, including zero tolerance.
It is not necessary to revise the rule to include a reference to transportation.

Comment. Former NPREC Commissioners noted that under the proposed

standards, facilities have considerable discretion to determine their sexual abuse policies;



therefore, prior to permitting detainees to be confined in afacility, DHS should ensure its
policies are consistent with PREA standards.

Response. DHS concursthat it isimportant to ensure that facility policies are
consistent with PREA standards. Section 115.11(c) already requires DHS to review each
facility’ s sexual abuse and assault policy, as required by subsection (c). Therefore, no
additional changes are required.

Comment. An advocacy group commented generally that DHS should allocate
sufficient staff and provide them with the authority and time to continually monitor the
policies enacted by the facilities to reflect the zero-tolerance goal.

Response. DHS recognizes the importance of dedicating personnel to implement,
monitor, and oversee these efforts and has employed a full-time PSA Coordinator.
Section 115.11(b) already provides that the PSA Coordinator shall have sufficient time

and authority to monitor implementation.

Contracting With Non-DHS Entitiesfor Confinement of Detainees (88 115.12,

115.112)

Summary of Proposed Rule

The standards contained in the proposed rule required that covered agencies that
contract for the confinement of detainees include in new contracts or contract renewals

the other party’s obligation to comply with the DHS sexual abuse standards.
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Changesin Final Rule

DHSrevised 88 115.12 and 115.112 to require the agency to include the entity’s
obligation to adopt and comply with these standards in all substantive contract

modifications.

Comments and Responses

Comment. Multiple commenters suggested that contract facilities or IGSA
facilities housing detainees should be required to adopt DHS sexual abuse standards
within a specified timeframe, with some urging no delay in application and others urging
compliance within 90 days or ayear after the standards’ effective date. The commenters
believe that without a specific timeframe, or compliance schedule similar to that
applicable to DHS' s own facilities, contract facilities could delay implementing these
standards. Commenters expressed concern over the potential lag between the standards
effective date and their implementation at non-DHS facilities.

Among the commenters that recommended requiring adoption of the standards
during any contract modification, some commenters suggested a set timeline of 90 days
after the standards’ effective date for DHS to proactively initiate contract modification or
modification-related negotiations with any existing non-DHS facility. One such
commenter suggested eliminating “contact renewals’ as a scenario for when compliance
with the standards would be triggered. The commenters also proposed that any such

negotiations conclude within 270 days of the standards’ effective date. Additionally the
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commenters, in paragraph (b), would aso include “ contract modifications’ in the
monitoring process, to allow DHS to monitor compliance for modified contracts.
Commenters also recommended that DHS create a new requirement that any failure to
adopt the changes via contract in the specified timeframe would disqualify the facility
from continuing to detain individuals until remedied. One group suggested that
compliance with the proposed 90-day timeline be verified by an independent auditing
process.

Response. Based on ICE'’ s past experience with the contract negotiation process,
it can take one year or more to complete a contract renegotiation for a single detention
facility. 1CE cannot reasonably conduct such large numbers of contract negotiations
simultaneously in such a short period of time. Given that there are 132 covered
immigration detention facilities that would need to adopt the standards, without some
additional appropriation to address these staffing and logistical challenges, bringing
contract negotiations to conclusion within one year is not operationally feasible.

DHS remains committed to protecting its immigration detainees from incidents of
sexual abuse and assault. With that goal in mind, DHS, through I CE, will endeavor to
ensure that SPCs, CDFs, and dedicated | GSAs adopt the standards set forth in this
regulation within 18 months of the effective date. These facilities currently hold more
than half of the immigration detaineesin I CE custody and therefore should be DHS's
highest priority.

DHS, through ICE, will also make serious efforts to initiate the renegotiation
process with the remaining covered facilities as quickly as operational and budgetary

constraints will allow. Asamatter of policy, DHS will seek to prioritize implementation
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to reduce the most risk as early as possible, taking into consideration al relevant factors,
including the resources necessary to reopen and negotiate contracts, the size and
composition of each facility’ s detainee population, the marginal cost of implementing the
standards of each facility, the detention standards currently in effect at each facility, the
prevalence of substantiated incidents of sexual abuse at each facility, and other available
information related to the adequacy of each facility’ s existing safeguards against sexual
abuse and assault.

In further recognition of DHS's pledge to abide by the principles set forth in this
regulation, DHS hasrevised 88 115.12 and 115.112 to require components to include
these standards in contracts for facilities that undergo any substantive contract
modification after the effective date. Under this provision, DHS would include the
PREA standards in any contract modification that affects the substantive responsibilities
of either party. (Covered substantive contract modifications would include, for example,
changes to the bed/day rate or the implementation of stricter standards, but not the
designation of a new Contracting Officer.) This change endeavors to ensure that facilities
come into compliance with the regulation at a faster rate, but not in amanner that is
operationally impossible for DHS.

Comment. Former Commissioners of NPREC raised an issue regarding
applicability of DOJand DHS standards. The former Commissioners recommended that
DHS clarify which of the two sets of standards applies to immigration detainees held in
state prisons or jails, lock-ups, or community residential settings. According to the
comment, DOJ s standards are “facility driven” as opposed to driven by sub-population

of inmates. “If afacility meets one of the definitions for covered facility types under
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DOJ s Standards, then the Standards apply to the entire facility.” The former
Commissioners therefore urged that DHS clarify the application of DHS standardsin
facilities also covered by the DOJ standards.

The former Commissioners also recommended that DHS ensure that its detainees
benefit from the most protective standards possible, regardiess of whether their detainees
happened to be placed in a DOJ-covered facility. To that end, the former Commissioners
recommended that DHS avoid comingling DHS detainees with other populations. This
would ease application of immigration standards to immigration detainees and provide
them the special protections they need, so —for facilities housing inmates and detainees —
housing detainees separately throughout their time in custody is necessary.

Response. As noted above, DHS, through ICE, will endeavor to ensure that
SPCs, CDFs, and dedicated | GSAs adopt the standards set forth in this regulation within
18 months of the effective date. These facilities currently hold more than half of the
immigration detainees in |CE custody and therefore are appropriately DHS's highest
priority. When DHS and afacility agree to incorporate these standards into a contract,
such standards are binding on the facility with respect to DHS detainees, notwithstanding
any separate obligations the facility might have under the DOJrule. DHS's standards,
though not identical with DOJ s standards, are not inconsistent with them either.

While some immigration detention facilities only house immigration detainees,
for operational and financial reasons, |CE cannot rely solely on such facilities to meet the
agency’s detention needs. Asaresult, some detainees are held in non-dedicated IGSAs
and a significant number (approximately 20 percent of the average daily population of

| CE detainees) are also held in BOP facilities or state, local, and private facilities
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operated under agreement between the servicing facility and a component of DOJ. Such
agreements are often negotiated and executed by USMS. DHS components can benefit
from such agreements as authorized users and via other indirect arrangements, which
often do not afford DHS an opportunity to negotiate specific terms and conditions at
length. For these facilities, DHS relies on DOJ s national standards to provide a baseline
of PREA protections.

In part because DHS does not currently maintain privity of contract with these
facilities, however, DHS does not consider them to fall within the ambit of §§ 115.12 and
115.112. The standards set forth in Subpart A do not apply to facilities used by ICE
pursuant to an agreement with a DOJ entity (e.g., BOP facilities) or between a DOJ entity
(e.g., USMYS) and a state or local government or private entity. These facilities are not
immigration detention facilities as the term is defined in the regul ation because they are
not “operated by or pursuant to contract with U.S. Immigration and Customs
Enforcement.” Instead, the servicing facility, including itsimmigration detainees, is
covered by the DOJ PREA standards.

Similarly, holding facilities that are authorized for use by |CE and CBP pursuant
to an agreement between a DOJ entity and a state or local government or a private entity
are not included in the definition of holding facility in § 115.5 or the scope provisionin 8
115.112 because DHS is not a party to the agreement with the servicing facility and these
facilities are not under the control of the agency.

DHS recognizes that facilities might find it easier to comply with a single set of
standards, rather than multiple standards simultaneously. DHS has attempted to strike a

balance that covers as many detainees as possible, without imposing unnecessary burdens
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on facilities. DHS s approach in this areais consistent with the Presidential
Memorandum, which specifically directed Federal agencies with confinement facilities
that are not already subject to the DOJ final rule to establish standards necessary to
satisfy the requirements of PREA. The Memorandum stated clearly that each agency is
responsible for, and must be accountable for, the operations of its own confinement
facilities. VAWA 2013 confirmed this view, by requiring that DHS finalize standards for
“detention facilities operated by the Department of Homeland Security and . . . detention
facilities operated under contract with the Department.” The latter category “includes,
but is not limited to contract detention facilities and detention facilities operated through
an intergovernmental service agreement with the Department of Homeland Security.” 42
U.S.C. 15607.

In short, DHS believes that facilities will know which standards to apply based on
their relationship with DHS and the agreements they have executed. DHS and DOJ are
committed to ensuring smooth implementation of their respective standards. If
implementation reveals that facilities would benefit from further guidance regarding the
applicability of each agency’s standards, DHS and DOJ will work to provide such
guidance. DHS makes no changes to the regulatory text as a result of this comment.

Comment. One commenter suggested that DHS further clarify more directly how
the standards apply to private parties contracting with the government, noting concern
about a possibility that contractual remedies will serve as insufficient deterrents against
such private contractors who may potentially violate the standards.

Response. DHS recognizes the concern of commenters that private entities

running detention facilities adequately comply with these standards. DHS currently
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enforces detention standards through contracts with facilities and believes that PREA will
be effectively implemented through new contracts, contract renewals, and substantive
contract modifications. DHS, through ICE, can transfer detainees from facilities that do
not uphold PREA standards after adoption and it can terminate afacility’s contract,
which ICE has done in the past and will continue to do if afacility is unable to provide
adequate care for detainees.

Comment. A range of advocacy groups suggested adding a paragraph to § 115.12
that would mirror the provision in Subpart B’s similar proposed standard at § 115.112.
The change would require all standardsin Subpart A that apply to the government also
apply to the contractor and all rules that apply to staff or employees also apply to
contractor staff; the groups expressed concern that without this language, poorly
performing contractors could attempt to excuse themselves when failing to fully comply
with the standards.

Response. DHS declines to add paragraph (c) from § 115.112 to § 115.12 based
on the inherent differences between the facilities covered by Subpart A and Subpart B,
respectively. To the extent appropriate, Subpart A appliesto DHS employees and
contractors alike; as 8§ 115.5 states, the term “staff” includes “ employees or contractors of
the agency or facility, including any entity that operates within the facility.”

DHS included § 115.112(c) in Subpart B because DHS rarely uses contractors to
run holding facilities and would only need to use contractors on a short-term basis. In
rare instances where DHS contracts for holding facility space, paragraph (c) provides an
additional layer of protection; despite the short-term nature of the detention, contractors

must be fully aware of the obligation to abide by the standards set forth in thisrule.
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Comment. Former NPREC Commissioners suggested that the standard include a
requirement that all contracts entered into between DHS and contracting facilities
directly, through IGSAS, or through other arrangements include contract language
requiring that the facilities abide by the applicable PREA standards. Some commenters
suggested provisions regarding consequences for failure of contract facilities to comply
with PREA, including taking away funding from noncompliant facilities, removing
detainees, and closer monitoring or even criminal or civil sanctions for facilities that fail
to comply repeatedly. Relatedly, some members of Congress have suggested strict and
tangible sanctions for noncompliance, include termination of contracts, to ensure that
individuals will not be housed in facilities that cannot protect them.

Response. As noted above, the final rule requires that the DHS include in new
contracts, contract renewals, and substantive contract modifications the entity’s
obligation to adopt and comply with the standards set forth in thisregulation. DHS
disagrees about the need to articulate punitive measures for noncompliant facilitiesin the
regulation. DHS, through ICE, has longstanding and well-established procedures for
sanctioning under-performing facilities that violate its detention standards, including by
putting any detainee in danger. For example, if ICE determines that afacility is not
compliant with relevant detention standards, it can reduce the number of detainees held
by the facility or impose a corrective action plan on the facility. If ICE determines that
detainees remain at risk, | CE will terminate the facility’ s contract and remove all
detainees from the facility.

Comment. One advocacy group suggested requiring robust oversight of the

standards’ implementation in contract facilities, including descriptions of the manner in
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which contract monitoring will be conducted, the frequency of monitoring, and the party
or parties responsible for monitoring.

Response. Once the standards set forth in this regulation are adopted by afacility,
the facility will be expected to comply with them and will be subjected to DHS and ICE’s
multi-layered inspection and oversight process which will include an evaluation of
compliance with these standards.

Currently at ICE, ERO contracts for independent inspectors to review conditions
of confinement at | CE facilities on an annual or biennial basis, with follow-up inspections
scheduled asrequired. All ICE facilities with an average daily population of 50 or more
detainees are inspected on an annual basis. In addition, ERO employs 40 on-site Federal
Detention Service Managers (DSMs) at key | CE detention facilities to monitor and
inspect components of facility operations for compliance with ICE detention standards.
Currently, DSMs are assigned to 52 detention facilities, covering approximately 83
percent of |CE’s detained population. ERO also contracts for a Quality Assurance Team
(QAT) comprised of three subject matter expertsin the fields of corrections and
detention. The QAT performs quality assurance reviews at the facilities that have
assigned DSMs. The purpose of the QAT reviews isto ensure that DSMs are effectively
monitoring the operations of the facility and addressing concerns.

The ICE Office of Detention Oversight (ODO), within the Office of Professional
Responsibility (OPR), conducts compliance inspections at selected detention facilities
where detainees are housed for periods in excess of 72 hours. ODO selects facilitiesto
inspect based on avariety of considerations, including significant compliance issues or

deficiencies identified during ERO inspections, concerns identified or raised by the



DSMs, detainee complaints, and allegations reported or referred by the DHS Office of
Inspector General (OIG) or the ICE JIC. ODO provides its compliance inspection
reports, recommendations and identified best practices to ERO and | CE leadership who
ensure appropriate corrective action plans are developed and put in place at detention
facilities.

At the Department level, CRCL reviews allegations related to civil rights and civil
libertiesissues in immigration detention facilities. The OIG also may respond to certain

complaints by conducting investigations. The OIG will refer certain complaintsto ERO.

Detainee Supervision and Monitoring (88 115.13, 115.113)

Summary of Proposed Rule

The standards contained in the proposed rule required the agency or the facility to
make its own comprehensive assessment of adequate supervision levels, taking into
account its use, if any, of video monitoring or other technology. The agency or facility
must reassess such adequate supervision and monitoring at least annually and the
assessment will include an examination of the adequacy of resources it has available to
ensure adequate levels of detainee supervision and monitoring. Each immigration
detention facility must also conduct frequent unannounced security inspections to identify

and deter sexual abuse of detainees.

Changesin Fina Rule
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DHS added two factors for the facility to consider when determining adequate
levels of detainee supervision and determining the need for video monitoring. These
factors are (1) generally accepted detention and correctional practices and (2) any judicial
findings of inadequacy.

DHS aso made aminor change to 8§ 115.13(d). Instead of prohibiting staff from
aerting others that “supervisory rounds’ are occurring, DHS prohibits staff from alerting
others about the “ security inspections.” The purpose of this change is to make the
provision more consistent with the rest of the paragraph, which refers to such checks as

security inspections rather than supervisory rounds.

Comments and Responses

Comment. A number of commenters requested generally that this section more
closely resemble DOJ s standards regarding supervision and monitoring. A human rights
advocacy group requested that DOJ s more specific list of factorsin paragraph (a) be
included. Under this approach, the rule would explicitly require facilities to consider,
when determining adequate staffing levels, past findings of supervision inadequacies by
courts or internal or external oversight bodies. These considerations would be in addition
to the considerations set forth in the proposed section’s paragraph (c), which provides
that “the facility shall take into consideration the physical layout of each facility, the
composition of the detainee population, the prevalence of substantiated and

unsubstantiated incidents of sexual abuse, the findings and recommendations of sexual
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abuse incident review reports, and any other relevant factors, including but not limited to
the length of time detainees spend in agency custody.”

Response. DHS respectfully disagrees with the notion that its supervision and
monitoring provision must include the same enumerated factorsincluded in DOJ s
regulation regarding facilities. DOJ sruleisintended to cover abroad range of Federal
and State facilities managed and overseen by avariety of different government
organizations. By contrast, | CE oversees detainee supervision and monitoring at all
immigration detention facilities. |CE usesits well-established detention standards to
ensure that facilities are properly and effectively supervising detainees. DHS agrees,
however, that a number of factors from DOJ s regulation have application in the DHS
context. DHS has therefore incorporated into its regulation the following two additional
factors: (1) generally accepted detention and correctional practices and (2) any judicial
findings of inadequacy.

Comment. A number of comments addressed the requirements for security
inspections. Regarding the standard in § 115.113 for holding facilities specifically, one
organization suggested that DHS add a requirement that such facilities conduct periodic
unannounced security inspections just as in Subpart A, stating that video monitoring is
not a substitute for adequate staffing and al so suggesting that the clauses in both proposed
sections allowing video monitoring where applicable be struck from paragraph (a) and
instead included in paragraph (b) as a part of the requirement to develop and document
supervision guidelines.

Response. DHS defines a holding facility similarly to DOJ s definition of

“lockup.” The DOJ rule requires unannounced security inspections of adult prisons and
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jails, but not of lockups. Similarly, DHS provides for such inspections in its immigration
detention facilities, but not in its holding facilities. Thisis because holding facilities, like
lockups, generally provide detention for much shorter periods of time.

Comment. Commenters suggested adding another requirement for intermediate-
level or higher-level supervisorsto conduct more inspections.

Response. DHS notes that by focusing on having only mid- to high-level
supervisors conduct inspections, the facilities would not be effectively accomplishing the
main purpose of the provision, which isto deter sexual assault and abuse. DHS believes
that facility staff are trained and qualified to conduct security inspections and that these
inspections are an effective and efficient deterrent to sexual abuse and assault. Because
deterrence is the primary purpose of this requirement, and because, in its experience, non-
supervisory inspections are an effective deterrent, DHS declines to make the suggested
revisions.

Comment. Another comment criticized § 115.13 generally for not articulating the
frequency (e.g., regular inspections) or location of the inspections (e.g., throughout the
facility). The commenter believed thiswould result in minimal deterrent effect and low
likelihood of identifying misconduct asit occurs.

Response. DHS notes that paragraph (d) provides for unannounced security
inspections, which may occur with varying frequency and in any part of afacility. These
unannounced inspections are meant to act as a deterrent, and are not meant to catch
detainees and/or staff in acts of sexual assault or abuse. Unannounced security
inspections are an effective tool used by facilities to deter awide range of detainee and

employee misconduct.
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Comment. Multiple commenters suggested additional requirements for the
proposed standards on devel oping and documenting comprehensive detainee supervision
guidelines. One comment recommended that DHS require facility-specific development
and implementation of a concrete staffing and monitoring plan, with a specific provision
for adequate numbers of supervisors. Another comment recommended that DHS adopt
an analogue to paragraph (b) of the DOJ standard, which requires that “the facility shall
document and justify al deviations from the [staffing] plan.” Comments also suggested
that the agency also document any needed adjustments identified in the annual review,
and that —when not in compliance with the staffing plan —afacility should be required to
document and justify all deviations, for measuring and compliance during auditing and
oversight.

Response. These standards require that each immigration detention facility
develop and document comprehensive detainee supervision guidelines, to ensure that the
facility maintains sufficient supervision of detainees to protect detainees against sexual
abuse. Asexplained above, the sufficiency of supervision depends on avariety of
factors, including, but not limited to, the physical layout of each facility, the composition
of the detainee population, and each facility’ strack record in detainee protection.

Currently, NDS relies on performance-based inspections to determine whether a
facility has adequate supervision and monitoring. 1CE’s 2008 PBNDS and 2011 PBNDS
require that facility administrators determine the security needs based on a
comprehensive staffing analysis and staffing plan that is reviewed and updated at |east
annually. Section 115.13 enhances | CE’ s detention standards by requiring that facilities

develop and document comprehensive detai nee supervision guidelines which will be
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reviewed annually. Unlike the facilities that fall under DOJ sfinal rule, ICE has direct
oversight over immigration detention facilities and can, through its well-established
inspection process, effectively determine whether afacility’ s detainee supervision
guidelines are inadequate and whether afacility is not providing adequate supervision
and monitoring.

Furthermore, requiring every facility to adopt specific staffing ratios under this
regulation could significantly increase contract costs without commensurate benefits. In
short, DHS has determined that it can make more effective use of limited resources by
mandating comprehensive guidelines that each facility will review annually and auditors
will examine on aregular basis.

DHS declinesto require facilities to document deviations from supervision
guidelines because we do not believe this additional documentation would materially
assist ICE monitoring of conditions generally and compliance with the supervision
guidelinesin particular. Through its comprehensive facility oversight and inspection
programs, | CE has sufficient tools to ensure that facilities effectively supervise detainees
and comply with these regulations. And if ICE determines after an inspection that a
facility has failed to meet the standards set forth in § 115.13 or failed adequately justify
deviations from supervision guidelines, ICE has direct authority to remove detainees
from the facility. DHS has therefore elected to proceed with the proposed rule's

approach.

Comment. One group suggested that, in regard to the standard on determining

adequate levels of detainee supervision and video monitoring in paragraph (c), an annual
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review should assess effectiveness and identify changes that may be necessary to improve
effectiveness and allow implementation.

Response. Asdiscussed above, staffing levels, detainee supervision, and video
monitoring are inspected on aregular basis. Once afacility adopts these standards, it also
will be subject to regular auditing by an outside entity pursuant to the audit requirement
in thisregulation. Under section 115.203, such audits must include an evaluation of (1)
whether facility policies and procedures comply with relevant detainee supervision and
monitoring standards and (2) whether the facility’ s implementation of such policies and

procedures does not meet, meets, or exceeds the relevant standards. 6 CFR 115.203(b)-

(©).

Juvenile and Family Detainees (88 115.14, 115.114)

Summary of Proposed Rule

The standards contained in the proposed rule required juveniles to be detained in
the least restrictive setting appropriate to the juvenile. The Subpart A standard required
immigration detention facilities to hold juveniles apart from adult detainees, minimizing
sight, sound, and physical contact, unless the juvenileisin the presence of an adult
member of the family unit, and provided there are no safety or security concerns with the
arrangement. That standard further required that facilities provide priority attention to
unaccompanied alien children, as defined by 6 U.S.C. 279, who would be transferred to

an HHS/ORR facility.

61



Changesin Final Rule

DHS made minor changes to 8§ 115.14(a), (d), and (e) of thefina rule. The“in
general” and “should” language that was suggested in the NPRM was removed in
paragraph (a) to ensure a clear requirement that juveniles shall be detained in the least
restrictive setting appropriate to the juvenile’ s age and special needs, provided that such
setting is consistent with the need to protect the juvenile’ swell-being and that of others,
aswell aswith any other laws, regulations, or legal requirements.

DHS made a technical change to paragraph (d) to maintain consistency between
this regulation and the statutory provision at 8 U.S.C. 1232(b)(3). DHS clarified that
paragraph (e) does not apply if the juvenile described in the paragraph is not also an
unaccompanied alien child.

Regarding the Subpart B standard at § 115.114, DHS added the same change in
paragraph (a) asin 8 115.14(a) for consistency. DHS also added more specific language
in paragraph (b) to require that unaccompanied juveniles generally be held separately
from adult detainees. Thefinal standard also clarifies that ajuvenile may temporarily
remain with a non-parental adult family member if the family relationship has been
vetted to the extent feasible, and the agency determines that remaining with the non-

parental adult family member is appropriate, under the totality of the circumstances.

Comments and Responses
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Comment. Commenters expressed concern that the standards should not allow for
housing of juvenilesin adult facilities, particularly if not held with adult family members.
One human rights advocacy group stated that as proposed, the standard on separating
juveniles does not set forth specific steps to prevent unsupervised contact with adults.

Response. Itis DHS policy to keep children separate from unrelated adults
whenever possible. To take into account, in part, the resulting settlement agreement
between the legacy INS and plaintiffs from class action litigation, known as the Flores v.
Reno Settlement Agreement (FSA), INS — and subsequently DHS — have put in place
policies covering detention, release, and treatment of minors in the immigration system
nationwide. Both the FSA and the William Wilberforce Trafficking Victims Protection
Reauthorization Act of 2008 (TVPRA) inform DHS policies regarding juveniles. There
are sometimes instances in which I CE personnel reasonably believe the juvenileto be an
adult because the juvenile has falsely represented himself or herself as an adult and there
is no available contrary information or reason to question the representation. Under
existing policy, |CE officers must base age determinations upon all available evidence
regarding an alien’s age, including the statement of the alien.

In promulgating these PREA standards, DHS attempted to codify the fundamental
features of its policy in regulation, while maintaining a certain amount of flexibility for
situations such as brief confinement in temporary holding facilities. Additionally, DHS,
through ICE, must and does enforce the Juvenile Justice and Delinquency Prevention
Act, which requires that alien juveniles not charged with any offense not be placed in
secure detention facilities or secure correctiona facilities and not be detained or confined

in any institution in which they have contact with adult inmates. See 42 U.S.C. 5633.
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Comment. Former Commissioners of NPREC and other groups recommended
that both the Subpart A and B standards require al sight and sound separation from non-
familial adults, as DOJ s standard does. Some members of Congress commented
generally that the standards on housing of juveniles should be revisited to be in line with
DOJ s standard. For the Subpart A standard, comments suggested more explicit language
requiring facilities to separate juveniles by sight, sound, and physical contact to clarify
the degree of separation required; they recommended that DHS eliminate the language of
“minimizing” such situations.

Regarding the Subpart B standard, a commenter suggested physical contact, sight,
and sound restrictions be in place particularly for shared dayrooms, common spaces,
shower areas, and sleeping quarters. Similarly, one group comment suggested adding
language to define the meaning of “separately” in Subpart B’ s unaccompanied alien
children provision to ensure placement outside of the sight and sound of, and to prevent
physical contact with, adult detainees to the greatest degree possible.

Response. Regarding Subpart A, DHS does not believe the suggested changes are
appropriate, as the DHS standard is tailored to the unique characteristics of immigration
detention and the variances among confinement facilities for DHS detainees. With
respect to the Subpart A standard for immigration detention facilities, juveniles are
primarily held in such facilities under the family residential program. (Rarely, DHS must
detain aminor who is not unaccompanied but who is, for example, alawful permanent
resident who has committed a serious crime. In thisrare circumstance, DHS uses an
appropriate juvenile detention facility which is subject to regular inspection by ICE.)

Under the family residential program, juveniles are held with adult family members — not



solely with other juveniles as would be the case in the context of DOJ s traditional
juvenile settings. Juvenilesin the family residential setting for immigration detention
may have some contact with adults; however, an adult family member will be present.
Given the unique nature of the family detention setting, maintaining the standard’s
language as proposed is the best and most straightforward way to meet PREA’ s goals.

The burden of inserting additional specific restrictions would be particularly high
because unaccompanied alien children are generally transferred to an HHS/ORR facility
within a short period of time — 72 hours at most — after determining that he or sheisan
unaccompanied aien child, except in exceptional circumstances.® DHS does not believe
the best approach isto wholly transfer DOJ s standard, which fits the correctional system
rather than immigration juvenile detention system, to the DHS context in the manner
described by the commenters.

Regarding the Subpart B standard, DHS notes that its standard is consistent with,
and in some ways more detailed than, the analogous DOJ standard. Finaly, DHS intends
that the word “ separately” be understood according to the plain meaning of the word. To
keep the standards straightforward and easily administrable, DHS declines to create a
separate definition of the term for purposes of these standards.

Comment. One commenter suggested adding requirements for separation outside
of housing units to mirror the DOJ standard’ s requirement of sight and sound separation.
The commenter also recommended adding requirements for direct staff supervision when

not separated.

191CE will occasionally and for short periods of time house unaccompanied alien children whose transfer to
HHS/ORR is pending in IGSA juvenile detention facilities. These facilities are subject to inspection and
oversight by ICE.
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Response. Consistent with the reasoning above, DHS does not believe changes to
conform with the DOJ standard in this manner are appropriate, as the DHS standard is
tailored to the unique characteristics of immigration detention and the variances among
confinement facilities for DHS detainees.

Comment. Animmigration advocacy group commented that it had received
preliminary data as aresult of arequest under the Freedom of Information Act, and that
data show thousands of children, including many under the age of 14, have been housed
in adult facilities. The commenter wrote that such a practice would violate the terms and
conditions of the FSA, which sets forth a policy for the detention, release, and treatment
of minorsin the custody of then-INS and requires that unaccompanied minors be
generally separated from unrelated adults. The commenter also wrote that PREA
regulations that discourage but do not prohibit this practice are insufficient to protect this
exceptionally vulnerable population from potential sexual abuse.

Response. DHS has examined available data on this subject, and determined that the
commenter’ s conclusions do not reflect ICE practices. DHS assures the commenter as
follows:

e Any individual who claimsto be ajuvenile during processing or whilein
detention isimmediately separated from the general adult population pending the
results of an investigation into the claim;

e All unaccompanied alien children are required to be transferred to an HHS/ORR
facility within 72 hours after determining that the child is an unaccompanied alien
child, except in exceptional circumstances,

e Assdtatedin § 115.14 (b), juveniles will be held with adult members of the family
unit only when there are no safety or security concerns with the arrangement; and

e Asindicated in § 115.114, if juveniles are detained in holding facilities, they shall
generally be held separately from adult detainees. Where, after vetting the
familial relationship to the extent feasible, the agency determinesit is appropriate,

under the totality of the circumstances, the juvenile may temporarily remain with
anon-parental family member.
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Comment. Some commenters suggested that more explicit language be
incorporated in the standards to prevent abusive use of restrictive confinement in all types
of facilities. Multiple groups expressed concern that administrative segregation for
juveniles must be limited. One group stated that any separation of juveniles from adult
facilities, which it supported, should not subject them to harmful segregation or solitary
confinement. Others suggested strict limits, including for all forms of protective custody,
with a collection of groups suggesting an explicit prohibition on administrative
segregation and solitary confinement if needed to comply with the juvenile and family
detainee requirements. The groups suggested removing the phrase “[in] general” in
paragraph (a) of the Subpart A and B standards regarding making juvenile detention as
least restrictive as possible. One organization suggested requirements for when isolation
IS necessary to protect a juvenile, including documenting the reason therefor, reviewing
the need daily, and ensuring daily monitoring by a medical or mental health professional.

Response. Upon reconsideration based upon these comments, DHS has
concluded that in the interest of clarity removing the introductory words “[in] general”
from paragraph (a) is appropriate. However, DHS does not see a need for an explicit
regulatory prohibition on administrative segregation, solitary confinement, and the like in
this context; concerns about overly restrictive confinement for juveniles should be
alleviated by the strong standards in both subparts — further strengthened in thisfinal rule
—requiring juveniles to be detained in the least restrictive setting appropriate to the
juvenile’' s age and specia needs, taking into account safety concerns, laws, regulations,

and legal requirements. Administrative segregation and solitary confinement clearly do
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not comply with the requirement that juveniles be detained in the “least restrictive setting
appropriate.”

Additionally, the TVPRA mandates that, except in exceptional circumstances,
DHS turn over any unaccompanied child to HHS/ORR within 72 hours of determining
that the child is an unaccompanied alien child and that ORR promptly place the child in
the least restrictive setting that isin the child’' s best interest. See 8 U.S.C. 1232(b)(3),
(©)(2)(A).* Therefore, the types of segregation described by the commenters are
generally neither feasible nor permissible for such children.

These concerns appear even further diminished when taking into account that
under ICE policy juveniles are to be supervised in an alternate setting which would
generally not include administrative segregation. Because Subpart A of these standards
implements safeguards that will alow ajuvenile to be in the presence of an adult member
of the family unit when no safety or security concerns exist, accompanied children
remaining in immigration detention will not present situations of serious concern either.
For these same reasons, DHS declines to adopt the additional suggested requirements
regarding isolation.

Comment. Multiple commenters recommended that when possible and in the best
interest of the juvenile, family units should remain intact during detention. Some
commenters suggested that DHS include this principle in the regulation. Some

commenters also recommended expanding the definition of family unit to account for

Min addition, under 8 U.S.C. 1232(c)(2)(B), if an unaccompanied alien child reaches 18 years of age and
istransferred to DHS custody, DHS must consider placement in the least restrictive setting available after
taking into account the alien's danger to self, danger to the community, and risk of flight. Such aliens are
eligible to participate in alternative to detention programs, utilizing a continuum of alternatives based on
the alien’ s need for supervision, which may include placement of the alien with an individual or an
organizational sponsor, or in a supervised group home.
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more expansive understandings of parentage and guardianship in many countries of
origin. They suggested that if there are concerns about a child’' s safety with afamily
member, other than a parent or legal guardian, DHS assess the relationship and safety and
make appropriate placements, including admitting such a family unit while providing
separate housing for the child in the same facility.

Response. For immigration detention facilities, DHS has set aregulatory “floor”
in § 115.14 and in the regulatory definition of family unit. This suite of requirements
provide that facilities do not hold juveniles apart from adults if the adult is a member of
the family unit, provided there are no safety or security concerns with the arrangement.
DHS holds immigration detention facilities and holding facilities accountable for
complying with arange of policy, and now regulatory, requirements.

With respect to the suggestion that DHS add regulatory language addressing
intact family unit detention, DHS declines to adopt such astandard. |CE has found that
the PREA standards' definition of family unit and current | CE policy, specifically ICE’'s
Family Detention and Intake Guidance, has worked well, and to the extent that
deficiencies might exist, DHS does not believe that addressing them in regulation would
be beneficial to the affected population.

With respect to expanding the regulation’ s treatment of the family unit beyond the
parent or legal guardian, DHS declines to expand the “family unit” definition, given the
legal requirement for DHS to transfer unaccompanied alien children to HHS, generally
within 72 hours of determining that the child is an unaccompanied alien child. See 8
U.S.C. 1232(b)(3). Under the Homeland Security Act of 2002, adopted by the TVPRA,

an “unaccompanied alien child” is defined, in part, as a child for whom “there is no
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parent or legal guardian” either in the United States or available in the United Statesto
provide care and custody. 6 U.S.C. 279(g)(2); seealso 8 U.S.C. 1232(g). DHS's
definition of “family unit” takes these provisions on unaccompanied alien children into
account.

However, for Subpart B, asindicated above, DHS has revised § 115.114 to
provide that where the agency determines that it is appropriate, under the totality of the
circumstances and after vetting the familial relationship to the extent feasible, the
juvenile may temporarily remain with a non-parental adult family member.

Comment. One organization suggested a more bright line mandate regarding the
proposed standard’ s paragraph (d) by requiring the transfer of unaccompanied alien
children to HHS/ORR within the timeframe proposed. Another advocacy group
emphasized the importance of adequate training and procedures for meeting the
timeframe for transfer.

Response. DHS has considered these comments; however, the standard as
proposed, which mandates the transfer of unaccompanied alien children within the 72-
hour timeframe except in exceptional circumstances, is consistent with the TVPRA
requirements. DHS is confident that the transfer of unaccompanied alien children to
ORR will continue to be carried forth expeditiously. DHS will strictly enforce this
regulatory provision, asit will all PREA standards. With respect to the observation on
the importance of adequate training and internal procedures to support timely transfer to
ORR, DHS takes the comments under advisement for purposes of developing itstraining

curriculum.
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Comment. An advocacy group recommended ensuring adequate training
regarding the enforcement of the standards in general and procedures to avoid sexual
abuse or assault of minorsin DHS custody. The group suggested that DHS regularly
update and implement field guidance regarding age determinations and related custody
decisions, consistent with HHS/ORR program instructions.

Response. DHS makes changes to existing guidance on issues such as age
determinations and custody to reflect new laws, policies, or practices, or as otherwise
needed.

Comment. A number of comments recommended additional protection for
unaccompanied children and familiesin family facilities specifically. The former
NPREC Commissioners recommended that DHS separate provisions dealing with
unaccompanied minors from provisions dealing with families. Similarly, one advocacy
group stated that, because in its view detaining juvenilesin family facilities does not
eliminate sexual assault risk and may create a greater risk, DHS should include additional
standards specific to the family unit setting.

The former NPREC Commissioners specifically suggested DHS adopt additional
standards that would apply to the family facility setting specifically. Proposed provisions
included screening/vetting of immigration detainees in family facilities, reporting of
sexual abuse in family facilities, investigations in family facilities, and access to medical
and mental health care in family facilities. The former Commissioners believe that these
additional measures would improve protections in family settings.

Response. DHS has considered these comments and declines to make the

suggested changes to the proposed standard. DHS grouped the provisions specific to all
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juvenile detention and family detention in one section in order to account for current
immigration detention and holding facility practice and policy. Under current practice
and policy, asingle facility might detain individuals as well asfamilies. (In other words,
families detained while travelling or living together may be detained together, even if the
facility usually holds detainees asindividuals only.) Given this context, DHS believes
that streamlining juvenile-specific regulatory standards in asingle location strengthens
protections, as responsible officials are able to refer to a*“ one-stop shop” in 88 115.14
and 115.114. DHS believesthat its decision to streamline the standards will not decrease
the level of protection to young detainees. DHS will carefully monitor policies and the
implementation of this approach and make future policy or regulatory changes if
necessary.

With respect to the former NPREC Commissioners' specific proposals for family
unit detention and/or family facilities, | CE already has strong policiesin place regarding
these matters. These standards and ICE policies include detailed provisions on
screening/vetting of immigration detainees, reporting of sexual abuse, investigations, and
access to medical and mental health care. Again, in addition to the PREA regulatory
standards that address these topics generally for all detainees, the 2007 Residential
Standard addressing Sexua Abuse and Assault Prevention and Intervention ensures that
individualsin family and residential settings are protected by measures relating to these
precise topics.

Comment. One commenter recommended that DHS promulgate a separate set of

standards to prevent abuse in facilities that detain children. The group expressed that a
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significantly improved accounting for the needs of and special risks faced by such youth
IS necessary.

Response. DHS has considered this comment and, as a policy matter, declinesto
set forth differing abuse-prevention standards depending on whether a specific detainee
popul ation happens to be present at a specific point in time. Because DOJ s standards
address juvenile-only facilities through either the juvenile justice system or the criminal
justice system, DOJ s standards specifically included a definition of ajuvenile facility.
See 77 FR 37105, at 37115. But immigration detention facilities and temporary holding
facilities are not so easily characterized. For example, family unit detention includes
juvenilesaswell as adults. PREA protections apply to afamily unit detention facility in
the same manner that they apply to other immigration detention facilities. The potentia
benefits of creating a separate set of standards for this context are not apparent, especially
in light of the fact that the applicable standards in Part A are robust.

With respect to juveniles detained outside of family units, as noted above,
unaccompanied alien children are generally placed with ORR almost immediately; ORR
isresponsible for making decisions related to the care and custody of such childrenin
their charge. For the 72-hour intervening period up to which DHS may generally
maintain custody, concerns about abuse should be alleviated by the strong requirements
in both subparts that generally prohibit juveniles from being held with adult detaineesin
non-familial situations. DHS believes that the final standards on juvenile and family
detainees, with the revisions noted above, sufficiently protect juvenilesin immigration
detention and holding facilities. Due to these factors, DHS has declined to promulgate a

wholly separate set of standards for facilities that house juveniles.
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Comment. One comment suggested explicit requirements that, absent exigent
circumstances, juveniles have access to daily outdoor recreation; a number of groups
suggested the same standard for large muscle exercise, legally required specia education
services, and — to the extent possible — other programs.

Response. Except to the extent affected by standards designed to prevent, detect,
and respond to sexual abuse and assault in detention facilities, access to activities and
other services is outside the scope of thisrulemaking. Therefore, it isnot necessary to
include alist of specific kinds of juvenile detainee activities and access in these
standards.

Comment. One advocacy group suggested a requirement that children have
meaningful accessto their attorneys during interactions with DHS officials, including
such interactions after transfer to HHS/ORR.

Response. This comment is outside the scope of this rulemaking. DHS therefore

declinesto address it here.

Limitsto Cross-Gender Viewing and Sear ches (88 115.15, 115.115)

Summary of Proposed Rule

The standards contained in the proposed rule required policies and procedures that
enable detainees to shower (where showers are available), perform bodily functions, and
change clothing without being viewed by staff of the opposite gender, except in exigent

circumstances or when such viewing isincidental to routine cell checks or is otherwise
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appropriate in connection with amedical examination or bowel movement under medical
supervision. The standards also required that staff of the opposite gender announce their
presence when entering an area where detainees are likely to be showering, performing
bodily functions, or changing clothing. The proposed rule prohibited cross-gender strip
searches except in exigent circumstances, or when performed by medical practitioners
and prohibits facility staff from conducting body cavity searches of juveniles, requiring
instead that all body cavity searches of juveniles be referred to a medical practitioner.

In Subpart A, the proposed rule generally prohibited cross-gender pat-down
searches of female detainees, unlessin exigent circumstances. The proposed rule
permitted cross-gender male detainee pat-down searches when, after reasonable
diligence, staff of the same gender was not available at the time the search or in exigent
circumstances. The proposed rule required that any cross-gender pat-down search
conducted pursuant to these exceptions be documented. The proposed rule required these
policies and procedures to be implemented at the same time as all other requirements
placed on facilities resulting from this rulemaking. The proposed rule did not prohibit
cross-gender pat-down searchesin 8 115.115 of Subpart B because of the exigencies
encountered in the holding facility environment and the staffing and timing constraints in
those small and short-term facilities.

In both immigration detention facilities and holding facilities the proposed rule
prohibited examinations of detainees for the sole purpose of determining the detainee’s
gender. The proposed rule further required that all security and law enforcement staff be

trained in proper procedures for conducting all pat-down searches.
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Changesin Final Rule

In paragraph (i) of § 115.15, DHS changed the text to prohibit a facility from
searching or physically examining a detainee for the sole purpose of determining the
detainee’ s genital characteristics. The previous language used the phrase “gender”
instead of “genital characteristics.” Thefinal rule also revises paragraph (i) to allow a
detainee’ s gender to be determined as part of a standard medical examination that is
routine for all detainees during intake or other processing procedures. The final rule a'so
revises 88 115.15(j) and 115.115(f) to clarify that pat-down searches must be conducted

consistent with all agency policy.

Comments and Responses

Comment. A number of commenters believed the same prohibition on cross-
gender pat-down searches should apply to all detainees. Two sets of advocacy groups
and another organization suggested eliminating paragraph (b), which allows cross-gender
searches of malesin limited circumstances. A number of these and other groups
suggested changing paragraph (c) to prohibit all cross-gender pat-down searches, not just
for female detainees, except in exigent circumstances; some members of Congress
commented in favor of doing so in order to meet “civil confinement standards.”

Multiple commenters, including the NPREC Commissioners, criticized the
inclusion of “exigent circumstances’ as an exception to cross-gender searches. These

commenters perceived the exception to be overly broad. One commenter expressed
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dissatisfaction with the term “reasonable diligence” for similar reasons. The commenter
suggested a standard that would require facilities to have sufficient male and femal e staff
to sharply limit cross-gender pat-down searching of men. Another commenter
recommended narrowing the circumstances under which cross-gender pat downs of males
are permitted.

A number of advocacy groups suggested explicitly requiring that facilities cannot
restrict a detainee’ s access to regularly available programming or other opportunitiesin
order to comply with the restrictions on cross-gender viewing and searches.

Response. DHS adopted a standard that generally prohibits, with limited
exceptions, cross-gender pat-down searches of female and male detainees in order to
further PREA’s mandate of preventing sexual abuse without compromising security in
detention, or infringing impermissibly on the employment rights of officers.

DHS declines to incorporate the commenters suggestion to extend the same
coverage for both male and femal e pat-down searches. Female detainees are especially
vulnerable to sexual abuse during a pat-down search because of their disproportionate
likelihood of having previously suffered abuse. According to studies, women with sexual
abuse histories are particularly traumatized by subsequent abuse.** For detainees who
have experienced past sexual abuse, even professionally conducted cross-gender pat-

down searches may be traumatic and perceived as abusive. See Jordan v. Gardner, 986

12 See Barbara Bloom, Barbara Owen, and Stephanie Covington, Gender-Responsive Strategies: Research,
Practice, and Guiding Principles for Women Offenders, at 37, NIC (2003) (“In addition, standard policies
and proceduresin correctional settings can have profound effects on women with histories of trauma and
abuse, and often act astriggers to retraumatize women who have post-traumatic stress disorder (PTSD).”);
Danielle Dirks, Sexual Revictimization and Retraumatization of Women in Prison, 32 Women's Stud. Q.
102, 102 (2004) (“For women with previous histories of abuse, prison life is apt to simulate the abuse
dynamics already established in these women'’ s lives, thus perpetuating women’ s further revictimization
and retraumatization while serving time.”).

77



F.2d 1521, 1526 (9th Cir. 1993) (en banc) (striking down cross-gender pat downs of
femal e inmates as unconstitutional “infliction of pain” when there was evidence that a
high percentage of female inmates had a history of traumatic sexual abuse by men and

were being traumatized by the cross-gender pat-down searches).

Because females are disproportionately vulnerable to sexual abuse and traumain
the cross-gender pat down context, the prohibition of such pat downs unless there are
exigent circumstancesisacrucia protection in furtherance of PREA. DHS goes astep
further than DOJ by also prohibiting cross-gender pat downs of male detainees, but
allows for two exceptions — exigent circumstances, and circumstances where staff of the
same gender are not available. The dightly different standard reflects the fact that men

are lesslikely to be abused by cross-gender pat-down searches.

A categorical prohibition on cross-gender pat-down searches of male detainees
except in exigent circumstances may not be operationally possible at facilities that detain
males but have higher proportions of female staff. Such facilities could not guarantee the
availability of adequate numbers of male staff without engaging in potential employment
discrimination as aresult of attempts to inflate staffing of one gender. Likewise, DHS
declinesto require facilities to maintain male and femal e staff sufficient to avoid cross-
gender pat-down searchesin all cases. Such a mandate could result in the unintended

consequence of employment discrimination in facilities.

In response to commenters concerned that prohibiting cross-gender pat downs
will lead to arestriction of detainees access to programming, DHS notes that any

restriction based on alack of appropriate staffing for pat downs is unacceptable and is not
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standard practice. DHS will ensure that immigration detention facilities are allowing
detainees equal access to programming without regard to detainee gender or staffing
[imitations.

Comment. Multiple commenters and other groups expressed concerns with the
phrase “incidental to routine cell checks’ and suggested it be removed as an exception
allowing cross-gender viewing, a sentiment with which former NPREC Commissioners
commented they agreed. One commenter suggested the phrase could allow afacility to
not take needed steps and then simply claim staff viewing is exempted as incidental.

Response. DHS respectfully disagrees with the commenters that viewing
incidental to routine cell checksis a gateway for abuse in detention. Thefina rule
provides adequate protection by requiring each facility to have policies and procedures
that oblige staff of the opposite gender to announce their presence when entering an area
where detainees are likely to be showering, performing bodily functions, or changing
clothing.

Comment. Two comments suggested removing the provisions that allow cross-
gender searches when safety, security, and related interests are at stake, out of apparent
concern that the provision’s breadth would allow facilities to “mask abusive use of
searches.”

Response. Maintaining safety, security and other related interestsin detention in
order to protect detainees, staff, contractors, volunteers, and visitors is the highest priority
for DHS. Searches are an effective and proven tool to ensure the safety of every person
in the detention environment. As such, the final standard maintains paragraph (a), which

explains why searches are a necessary part of detention.
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Comment. Two comments suggested that the provision in paragraph (i) regarding
preventing searches for the sole purpose of determining “gender” be revised to instead
prevent searching solely for determining “genital characteristics.” In the following
sentence of the provision, the groups also suggest that “genital status’ replace “ gender”
for when employees can take other steps to determine. Another advocacy group
suggested clear standards for classifying as male or female based on arange of issues
including self-identification and a medical assessment, and not based solely on externa
genitalia or identity documents.

Regarding the same provision, another commenter suggested removing “as part of
a broader medical examination conducted in private, by amedical practitioner” asa
means for making the determination, and instead replacing it with “through aroutine
medical examination that all detainees must undergo as part of intake or other processing
procedure.”

Response. After considering the comments regarding paragraph (i), DHS has
revised the language to prevent searches for the sole purpose of determining “adetainee’s
genital characteristics’ instead of “adetainee’ s gender.” DHS also clarifies that while
medical examinations may be done to determine gender, they must be part of a standard
medical exam that isroutine for al detainees during intake or other processing
procedures. DHS believesthat the final rule allows a range of issues to be considered for
gender determination. In addition to medical examinations, the determination may be
made during conversation and by reviewing medical records.

Comment. One advocacy group suggested that searches of transgender and

intersex detainees should have clear standards and by default be conducted by female
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personnel, as the group contends risk of sexual abuse is generaly lower when the search
is conducted by females.

Two comments suggested adding a provision in paragraphs (j) and (f), for
Subparts A and B, respectively, to require that same-gender searches for transgender and
intersex detainees be conducted based on a detainee’ s gender identity absent a safety-
based objection by the detainee. One commenter aso suggested that we replace the
phrase “ existing agency policy” with “these regulations, and compatible agency policy”
for clarity.

Response. DHS respectfully disagrees with the commenters about including
specific provisions within this section describing how pat-down searches should be
conducted for transgender and intersex detainees. While afacility can, on a case-by-case
basis, adopt its own policies for pat-down searches of transgender or intersex detainees,
the agency does not believe that an additional mandatory rule is necessary in this context.
DHS believes pat-down searches must be conducted in a professional manner for all
detainees and is reluctant to carve out unique pat-down search standards for transgender
and intersex detainees. Additional standards may make the regulation more cumbersome
to implement on a day-to-day basis.

DHS declines to change the wording of 88 115.15(j) and 115.115(f) to
“compatible agency policy,” because once afacility adopts the standards set forth in this
regulation, the facility is expected to abide by the standards in cross-gender viewing and
searches. Existing agency policy will not conflict with these standards. In consideration

of the commenter’s concern, however, DHS has revised the final rule for clarity. The
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final rule now requires pat-down searches to be conducted “ consistent with security needs

and agency policy, including consideration of officer safety.”

Comment. Multiple comments dealt with juvenile pat-down searches. One group
suggested that training for employees, contractors, and volunteers having contact with
juveniles must include child-specific modules. Another commenter suggested a
requirement that male juveniles only be subjected to cross-gender pat-down searchesin
exigent circumstances.

Response. In addition to the “floor” set by this regulation, DHS has established
procedures for the custody and processing of juveniles for intake or transfer to ORR.
DHS also providestraining related to the treatment of juvenilesin basic training and in
follow-up training courses on a periodic basis. For example, ICE’'s Family Residential
Standards, applicable to juvenilesin the immigration detention facility context, provide
that a pat-down search shall only occur when reasonable and articul able suspicion can be
documented. The standard on searches also provides a requirement for explicit
authorization by the facility administrator or assistant administrator in order for a child
resident fourteen years old or younger to be subject to a pat-down, requires facilities to
have further written policy and procedures for such searches, and provides that such
searches should be conducted by a staff member of the same gender as the detainee. The
stated goal of the standard is to ensure that residential searches are conducted without
unnecessary force and in ways that preserve the dignity of the individual being searched.
All staff must receive initial and annual training on effective search techniques.

Standards applicable to all minors held by |CE ensure that the least intrusive practical
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search method is employed and include similar pat-down parameters to those described
above. These policies are the best practices for the agency and subsequent revisions to the
final rule are unnecessary.

Comment. Regarding the Subpart B-specific paragraph (d), one collective group
comment suggested provisions be added requiring agency policies addressing health,
hygiene, and dignity in facilities, requiring replacement garments and access to showers
when necessary, and allowing separate showering for transgender and intersex detainees.

Response. Theseissues are of great importance to DHS, but requiring such
separate policies would be outside the scope of thisrulemaking. Section 115.115(d)
requires policies and procedures that enable detainees to shower, perform bodily
functions, and change clothing without being viewed by staff of the opposite gender, with
limited exceptions.

Given the limited infrastructure of holding facilities (most do not include
showers), DHS does not believe that requiring separate showering for transgender and
intersex detaineesis an efficient use of limited resources.

Comment. One commenter suggested the standards should embody American
Bar Association Standards on the Treatment of Prisoners. Those standards may provide
strategies and devicesto allow personnel of the opposite gender of a prisoner to supervise
the prisoner without viewing the prisoner’s private bodily areas.

Response. DHS believes that the requirements set forth in 88 115.15 and 115.115
establish sufficient safeguards to limit the cross-gender viewing of detainees by staff, and

are fully consistent with the above-referenced standards.
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Accommodating Detainees with Disabilities and Detainees with Limited English

Proficiency (88 115.16, 115.116)

Summary of Proposed Rule

The standards in the proposed rule required each agency and immigration
detention facility to develop methods to ensure that inmates who are LEP or disabled are
able to report sexual abuse and assault to staff directly, and that facilities make
accommodations to convey sexual abuse policies orally to inmates with limited reading
skills or who are visually impaired. The proposed standards required each agency and
immigration detention facility to provide in-person or telephonic interpretation servicesin
matters relating to allegations of sexual abuse, unless the detainee expresses a preference

for a detainee interpreter and the agency determines that is appropriate.

Changesin Final Rule

In response to a comment received regarding another section of the standards,
DHS is modifying this language by clarifying that a detainee may use another detainee to
provide interpretation where the agency determines that it is both appropriate and

consistent with DHS policy.

Comments and Responses




Comment. One commenter expressed concern that further explanation, outside of
“literature describing the protection” for detainees, is necessary.

Response. DHS recognizes the importance of ensuring that all detainees,
regardless of disability or LEP status, can communicate effectively with staff without
having to rely on detainee interpreters, in order to facilitate reporting of sexual abuse as
accurately and discreetly as possible and to provide meaningful accessto the agency’s
sexual abuse and assault prevention efforts. Asaresult, this standard includes other
methods of communication aside from written materials to ensure that every detaineeis
educated on all aspects of the agency’s efforts to prevent, detect, and respond to sexual
abuse. Such methods include in-person, telephonic, or video interpretive services, as well
as written materials that are provided in formats or through methods that ensure effective
communication with detainees who may have disabilities that result in limited literate and
vision abilities.

The final standard, in conjunction with Federal statutes and regulations protecting
the rights of individuals with disabilities and LEP individuals, protects all inmates while
providing agencies with discretion in how to provide requisite information and
interpretation services. Thefina standard does not go beyond that which is required by
statute, but clarifies the agencies specific responsibilities with regard to PREA related

matters and individuals who are LEP or who have disabilities.

Hiring and Promotion Decisions (88 115.17, 115.117)

Summary of Proposed Rule
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The standards in the proposed rule prohibited the hiring of an individual that may
have contact with detainees and who previously engaged in sexual abusein an
institutional setting; who has been convicted of engaging in sexual activity in the
community facilitated by force, the threat of force, or coercion; or who has been civilly or
administratively adjudicated to have engaged in such activity. The standards also
required that any substantiated allegation of sexual abuse made against staff be taken into
consideration when making promotion decisions. The standards in the proposed rule a'so
required a background investigation before the agency or facility hires employees,
contractors, or staff who may have contact with detainees. The standards further required
updated background investigations every five years for agency employees and for facility

staff who may have contact with detainees and who work in immigration-only facilities.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. Commenters suggested changing the background investigation
standard’ s language to include making the investigation a requirement for staff that work
in facilities that house a mix of residents, including non-immigration inmates, but may

have contact with detainees. The commenters suggest separating this requirement out
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from the investigation requirement for all facility staff who work in immigration-only
detention facilities for purposes of clarity.

Response. DHS recognizes the critical importance of performing thorough
background investigations as part of the hiring and promotion process. DHS remains
committed to ensuring such background investigations are conducted prior to hiring new
staff that may have contact with detainees, or before enlisting the services of any
contractor who may have contact with detainees. However, DHS declines to expand the
requirement for background investigations to include staff that work in facilities with
non-immigration inmates and do not have contact with detainees due to the lack of DHS
authority.

Comment. Commenters suggested requiring that background investigations for
all employees who may have contact with juveniles must include records related to child
abuse, domestic violence registries and civil protection orders. One commenter also
suggested these background requirements be explicit for all new staff that may have
contact with female detainees.

Response. DHS agrees that criminal records related to allegations that a potential
employee has engaged in child abuse, domestic violence registries and civil protection
orders are an important component of the background investigation. The standard
background investigation process for employees and staff already includes the search of
such records. Therefore, no additional changes are required.

Comment. A commenter recommended that DHS investigate to discover if
border officers themselves have been hurt as children or adults because of the

commenter’ s belief that if it isin their history, they will be more apt to abuse others.
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Response. DHS declines to implement a per se rule that a past history asavictim
of abuse will serve as an automatic disqualifier for employment. Past victimization is not
necessarily a useful indicator of future likelihood to engage in abuse. Moreover, DHS
believes that any blanket rule disqualifying past victims of abuse from employment
would be discriminatory and cannot be accepted.

Comment. Regarding the Subpart A standard on hiring and promotion, a
commenter stated that it is unclear why paragraph (g) — applying the requirements of the
section otherwise applicable to the agency also to contract facilities and staff —only
appears in this section on hiring and promotion issues, rather than in all standards.

Response. DHS included § 115.17(g) to clarify that any standards applicable to
the agency also extend to any contracted facilities and staff, aswell. By itsterms, much
of the rest of the regulation also applies to non-DHS facilities, to the extent that they meet
the definition of immigration detention facility under Subpart A. Although paragraph (g)

may be redundant, DHS isretaining it for clarity nonetheless.

Upgradesto Facilitiesand Technologies (88 115.18, 115.118)

Summary of Proposed Rule

The standards in the proposed rule required agencies and facilities to take into
account how best to combat sexual abuse when designing or expanding facilities and

when installing or updating video monitoring systems or other technology.
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Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Evidence Protocols and Forensic M edical Examinations (88 115.21, 115.121)

Summary of Proposed Rule

The standards contained in the proposed rule required agencies and facilities
responsible for investigating allegations of sexual abuse to adopt a protocol for the
preservation of usable physical evidence as well asto provide detainee victims accessto a
forensic medical examination at no cost to the detainee. The standard further required
that such developed protocols be appropriate for juveniles, where applicable, and that
outside victim services be available after incidents of sexual abuse to the extent possible.

In situations when the component agency or facility is not responsible for
investigating alleged sexual abuse within their facilities, the proposed standards required
them to request that the investigating entity follow the relevant investigatory

requirements set out in the standard.
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Changesin Final Rule

DHS made one change to this provision, providing that a Sexual Assault Forensic
Examiner (SAFE) or a Sexua Assault Nurse Examiner (SANE) should be used where

practicable.

Comments and Responses

Comment. With respect to forensic medical examinations, some advocacy groups
commented that before a child undergoes such an examination or interview, facility
officials should contact and provide advance notice to the juvenile’ slegal guardian or
other appropriate person or entity. For unaccompanied alien children, the groups
suggest requiring the agency to immediately notify and consult with HHS/ORR
regarding the forensic examination and facilitate the immediate transfer upon request of
ORR and the juvenile. One commenter suggested adding a provision in case a legal
guardian is an alleged perpetrator, in which case the agency should be required to notify
adesignated state or local services agency under applicable mandatory reporting laws.

Response. DHS declines to make the suggested revisions because they would
have no practical application in this context. First, it would not be appropriate to
immediately transfer a juvenile who was sexually assaulted, even if requested by ORR
and the juvenile, as the juvenile should first be referred to an appropriate medical care

professional and local law enforcement agency, potentially in conjunction with the
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appropriate child welfare authority. Responsibility for determining who has legal
authority to make decisions on behalf of the juvenile would lie with the investigating
law enforcement agency and the medical provider because the juvenile would be a
victiminvolved in acriminal investigation.

Second, juvenilesin the family residentia program would be present as a member
of afamily unit and therefore would be with an individual who possesses authority for
making legal determinations for the juvenile present at the facility.

With respect to the comment about reporting abuse by a parent or guardian, DHS
notes that agencies are already required by applicable state laws to report all incidents of
child sexual abuse or assault, including incidents where the parent or legal guardianis
the perpetrator, to designated law enforcement agencies. The law enforcement official is
then responsible for ensuring that child welfare services are notified where appropriate.
Therefore, the inclusion of this provision in these standards is not necessary.

Comment. A commenter recommended that DHS provide a means for protection
from removal — including withholding of removal, prosecutorial discretion, or deferred
action —while an investigation into a report of abuse is ongoing, and also require
facilities to provide application information to detainee victims and, if applicable,
parents, guardians, or legal representatives.

Response. DHS recognizes that in some cases, it may be appropriate for |CE not to

remove certain detainee victims.** However, DHS does not believe that every detainee who

13 See U.S. Immigration and Customs Enforcement, Policy No. 10076.1, Prosecutorial Discretion: Certain
Victims, Witnesses, and Plaintiffs (2011), available at http://www.ice.gov/doclib/secure-
communities/pdf/domestic-violence.pdf and U.S. Immigration and Customs Enforcement, Policy No.

10075.1, Exercising Prosecutorial Discretion Consistent with Civil Immigration Enforcement Priorities of
the Agency for the Apprehension, Detention, and Removal of Aliens (2011), available at
http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial -discretion-memo.pdf.
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reports an alegation should necessarily receive some type of relief or stay of removal. OPR
has the authority to approve deferred action for victimized detaineeswhen it is legally
appropriate.

As mandated in 88 115.22(h) and 115.122(e), all alleged detainee victims of sexual
abuse that is criminal in nature will be provided U nonimmigrant status (also known as“U
visa’) information. OPR and Homeland Security Investigations (HSI) have the delegated
authority for ICE to certify USCIS Form 1-918, Supplement B for victims of qualifying
criminal activity that ICE is investigating where the victim seeks to petition for U
nonimmigrant status.

Because these are routine agency practices and subject to agency discretion, DHS has
declined to make changesin the final rule to specifically address the various prosecutorial
discretion methods that may be used. |CE can and will use these prosecutorial discretion
methods for detainees with substantiated sexual abuse and assault claims.

Comment. One commenter recommended that facilities make updated lists of
resources and referrals to appropriate professionals available if and when assault happens.

Response. DHS declines to make this recommended edit to the current provision
because it is outside the scope of the provision. Section 115.53 currently requires
facilities to have access for detainees to current community resources and services and
should satisfy the commenter’ s request.

Comment. One collective comment from advocacy groups suggested a number of
added provisions for proposed paragraph (c)’s forensic medical examination requirement.
The groups suggested that the facility arrange for the examination “when
developmentally appropriate” and that another requirement be added that the examination

is performed by a SAFE or a SANE, with other qualified medical practitioners only being
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allowed to examine if a SAFE or SANE cannot be made available. The agency or facility
would then have to document efforts to provide a SAFE or SANE. Regarding such
examinations for juveniles, the groups suggested requiring that, except in exigent
circumstances, the evaluations be conducted by a qualified professional with expertise in
child forensic interviewing techniques.

Response. It isnot necessary for amedical practitioner to be a SAFE or SANE to
be qualified to perform a complete forensic examination. Many detention facilities are
located in rural communities where there are healthcare professionals who are qualified
to perform forensic exams, but may not have a SAFE or SANE designation. Adding a
SAFE or SANE requirement to the provision could in some circumstances lead to
delayed treatment, as there might not be a SAFE or SANE nearby to the facility. Asa
result, DHS declines to absolutely require use of a SAFE or SANE. DHS, however, has
added to the standard that examinations should be performed by a SAFE or SANE where
practicable. With respect to the comment about devel opmentally appropriate eval uations,
DHS notes that under 88 115.21(a) and 115.121(a), uniform evidence protocols must be

developmentally appropriate.

Policiesto Ensure Investigation of Allegations and Appropriate Agency Oversight

(85115.22, 115.122)

Summary of Proposed Rule
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The standards contained in the proposed rule mandated that each allegation of
sexual abuse have a completed investigation by the appropriate investigative authority.
Each agency and immigration detention facility would establish and publish a protocol
for investigation for investigating or referring allegations of sexual abuse. All allegations
received by the facility would be promptly referred to the agency and, unless the
allegation did not involve potential criminal behavior, promptly referred for investigation
to an appropriate law enforcement agency. Finally, when an alegation of detainee abuse
that iscriminal in nature is being investigated, each agency would ensure that any alleged
detainee victim of criminal abuse is provided access to relevant information regarding the

U nonimmigrant visa process.

Changesin Final Rule

DHS made one clarification to both subparts, in paragraphs (h) and (e),
respectively, that replaces the term “U nonimmigrant visainformation” with “U
nonimmigrant status information.” This change is consistent with the term used in the
Form 1-918 (Petition for U Nonimmigrant Status). DHS aso changed both paragraphs to
make clear its intention that the information be timely provided.

Comments and Responses

Comment. In connection with the proposed requirement that each facility ensure
allegations are reported to an appropriate law enforcement agency for criminal

investigation, severa commenters recommended that DHS remove the exception for
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alegations that do not involve potentially criminal behavior. One group stated that any
allegation of sexual abuse as defined in proposed § 115.6 is potentially criminal.

Response. DHS agrees with the commenter that both appropriate agency
oversight and criminal referrals are essential components of DHS efforts in this context.
DHS istherefore implementing standards that require strong and transparent agency and
facility protocols for reporting and referring allegations of sexua abuse. Under the
regulation, covered agencies and facilities must promptly report al sexual abuse
alegations to the appropriate administrative offices, without exception. Also under the
regulation, covered agencies and facilities must promptly refer all potentially criminal
sexual abuse allegations to alaw enforcement agency with the legal authority to conduct
criminal investigations.

DHS agrees that acts of sexual abuse, as defined in this regulation, most often
involve “potentially criminal behavior.” DHS anticipates, however, that covered
agencies and facilities may at times receive complaints that are framed as sexual abuse
allegations, but do not rise to the level of potentially criminal behavior. For consistency
with the DOJ standards, and to ensure that mandatory referrals do not deplete scarce
criminal investigative resources, DHS declines to require referral to a criminal
investigative entity in al cases.

Comment. Commenters also recommended that DHS insert a requirement that
the facility head or an assignee must request the law enforcement investigation, and that
the facility’ s own investigation must not supplant or impede a criminal one.

Response. DHS declinesto require the facility head to request the law

enforcement investigation and declines to incorporate a requirement that the facility’s
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own investigation must not supplant or impede acriminal one. These revisions are not
necessary because under thisregulation, PBNDS 2011, and the SAAPID, all
investigations into alleged sexual assault must be prompt, thorough, objective, fair, and
conducted by qualified investigators. Furthermore, facilities are required to coordinate
and assist outside law enforcement agencies during their investigations and therefore not
impede those investigations. DHS declines to add the suggested |anguage because it does
not strengthen the investigative mandates that are currently in place.

Comment. A commenter suggested, regarding the requirement that the facility
ensure incidents be promptly reported to the JIC, ICE’'s OPR, or the DHS OIG, aswell as
the appropriate ICE Field Office Director (FOD), that the language “ ensure that the
incident is promptly reported” be replaced with “report.”

Response. In some cases, the incident will be reported by an ERO officer and not
an employee of the facility or the facility administrator. In such cases, the facility will
have met the standards of the provision by ensuring that the incident was reported while
not doing the reporting itself. Therefore, DHS declines making this addition as it does
not believe this change will make the provision more effective.

Comment. Multiple commenters suggested a requirement that the detainee victim
not be removed while an investigation is pending, unless the detainee victim specifically
and expressly waives this prohibition in writing. In the case of afamily unit, the
recommendation would require that no non-abuser family members be removed during
the pending investigation. The groups also suggested the standard prevent the victim
from being transferred to another facility in away that materially interferes with the

investigation of the allegation unless essential to the protection of the victim, in which
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case the agency must ensure that the victim continues to be available to cooperate with
the investigation.

Several advocacy groups, including a number of collective advocate comments,
suggested a further provision be added to require that the agency ensure the victim is not
removed from the United Statesif the victim indicates a wish to petition for U
nonimmigrant status and moves to file such a petition within a reasonable period, so long
as the victim cooperates with the investigation and the allegations are not found to be
unfounded. In such a case, one group suggested the agency should be required to ensure
the victim is not removed before obtaining necessary certified documents to apply for
such status; others suggested a bar on removal unless the U nonimmigrant petition is
denied by USCIS.

Response. DHS recognizes that in some cases, it may be appropriate for ICE not to
remove certain detainee victims.** However, DHS does not believe that every detainee who
reports an alegation should receive some type of stay of removal. OPR has the authority to
approve deferred action for victimized detainees when it is legally appropriate. As mandated
in 88 115.22 (h) and 115.122 (e), all alleged detainee victims of sexual abuse that is criminal
in nature will be provided U nonimmigrant status information. OPR and HS| have the
delegated authority for ICE to certify USCIS Form 1-918, Supplement B for victims of
qualifying criminal activity that ICE isinvestigating where the victim seeks to petition for U

nonimmigrant status. Because these are routine agency practices and subject to agency

14 See U.S. Immigration and Customs Enforcement, Policy No. 10076.1, Prosecutorial Discretion: Certain
Victims, Witnesses, and Plaintiffs (2011), available at http://www.ice.gov/doclib/secure-
communities/pdf/domestic-violence.pdf and U.S. Immigration and Customs Enforcement, Policy No.
10075.1, Exercising Prosecutorial Discretion Consistent with Civil Immigration Enforcement Priorities of
the Agency for the Apprehension, Detention, and Removal of Aliens (2011), available at
http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial -discretion-memo.pdf.
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discretion, DHS has declined to make changes in the final rule to specifically address the
various prosecutorial discretion methods that may be used. |CE can and will use these
prosecutorial discretion methods for detainees with substantiated sexual abuse and assault
claims.

Furthermore, when a victimized detainee is petitioning for U nonimmigrant status,
appears to have been avictim of qualifying criminal activity, and appears to meet the
hel pfulness requirement for the investigation or prosecution, prosecutorial discretion
should be utilized by ICE. To prevent unintended removals, OPR must sign off on any
ERO request to remove a victimized detainee when an investigation has been filed and is
pending. DHS does not believe that adding the suggested language substantially
strengthens the current provision as it is current practice and therefore DHS declines the
recommendation.

Comment. Several commenters suggested that there be increased access to
existing types of legal status for abuse survivors.

Response. DHS s currently able to provide detainee victims with information
concerning U nonimmigrant status when the sexual abuse is criminal in nature. DHS
may also effect deferred action or significant public benefit parole when appropriate.
DHS declines to make additional changes in this rulemaking because any additional
access to existing types of legal status for abuse victims other than what is currently
authorized would be outside the scope of this rulemaking.

Comment. Several advocacy groups recommended the standards relating to
access to U nonimmigrant status information contain more detailed requirements. A
number of comments suggested expanding the provision to ensure that the information
include instructions on how to apply and contact legal experts for information to assist
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with the process. Some of these comments suggested specifically providing that the PSA
Compliance Manager (or hisor her assignee) — rather than the “agency” — should ensure
the alleged detainee victim be provided access to the information, in order to clarify who
has responsibility for providing the U nonimmigrant status information. One group
recommended that access to U nonimmigrant status information be provided not |ater
than two weeks following an incident.

Response. DHS agrees that these provisions should be more specific, and
therefore has clarified the regulatory text to make clear its intention that access to the
information should be provided in atimely manner—i.e., within a reasonable period of
time, under the totality of the circumstances. This change is consistent with current ICE
practice and responsive to the concerns highlighted by the commenters, and reserves
appropriate flexibility for the agency to tailor its practice to specific circumstances. DHS
notes that | CE already provides access to approved informational materials or appropriate
national hotlines.

Given the potentially broad scope of this provision (which appliesto all
allegations of sexual assault), DHS believes that additional changes would be
unnecessary and potentially counterproductive to the goal of providing timely, accurate,
and useful accessto information. For instance, with respect to the question of who ought
to provide U nonimmigrant status information, DHS agrees with the commenter that a
facility’s PSA Compliance Manager is one good option for providing such information.
However, ICE OPR would also provide such information pursuant to the SAAPID,
section 5.7, which states that “in cases where the allegation involves behavior that is

criminal in nature, OPR, in coordination with the FOD and/or HSI SAC, as appropriate,
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will ensure any alleged victim of sexual abuse or assault who isan alien is provided
access to U non-immigrant visainformation . . . .”

DHS does not believe that including these detailed requirements in a regul atory
provision or designating the PSA Compliance Manager as the individua responsible for
providing the information to qualifying detainees would strengthen this provision or
provide more support to the detainee. DHS notes that it also aready provides such
information to the public on DHS websites and through DHS' s Blue Campaign to end
human trafficking.

Comment. Several advocacy groups suggested that the standard require the
facility head or his or her assignee to make every effort to ensure that the victim has legal
counsel who can provide advice on petitions for U nonimmigrant status, unless law
enforcement investigators were to determine the allegation to be unfounded.

Response. DHS declines to add the suggested language with respect to legal
counsel. Immigration detention facilities already provide information about legal
services to detainees, consistent with existing standards regarding access to the law
library and other information about legal services. Facilities also facilitate access to legal
counsel through visitation and communication by telephone. DHS notes that § 115.53
requires facilities to ensure detainees have access to current community resources and
services.

Comment. One group recommended that access to U nonimmigrant status
information be provided not later than two weeks following an incident.

Response. ICE’s SAAPID, section 5.7, sets forth the agency’ s responsibilities for

providing U nonimmigrant status information to sexual assault victims. The Directive
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states that OPR, in coordination with the FOD and/or HSI SAC, will ensure alleged
victims of sexual abuse or assault who have made allegations involving criminal behavior
will be provided access to U nonimmigrant status information. DHS believesthat this
policy ensures victims will have timely access to the U nonimmigrant status information.
Accordingly, DHS declines to implement a two week regulatory requirement.

Comment. Collective comments from advocates suggested a requirement that the
agency designate various qualified staff members or DHS employees to complete USCIS
Form 1-918, Supplement B for any detainee victim of sexual abuse who meets U
nonimmigrant status certification requirements. A comment noted that this “is meant to
prevent qualified agency personnel from declining to assist adetainee with aU visa
application.” The same comment noted that in some cases, agencies do not complete the
Supplement B “because of alack of understanding [that] completing Supplement B is not
an admission of liability on the part of the agency but simply an acknowledgement that
the detainee was or islikely to be helpful in an investigation.”

Response. U nonimmigrant status is available to victims of certain qualifying
crimes under U.S. laws who assist law enforcement in the investigation or prosecution of
the criminal activity. The only agencies that have authority to certify the Form 1-918,
Supplement B are those Federal, State, or local agencies with responsibility for the
investigation or prosecution of a qualifying crime or criminal activity, including agencies
with criminal investigative jurisdiction. See 8 C.F.R. 214.14(a)(2). OPR and HSI have
been delegated the authority for |CE to complete and certify the USCIS Form 1-918,

Supplement B when they are the investigating authority on a Federal case for victims of

101



qualifying criminal activity. ERO does not have this delegated authority because ERO
does not have criminal investigative jurisdiction.

In most instances where a detainee would seek to petition for U nonimmigrant
status, the appropriate investigative authority and therefore the certifying agency would
be local law enforcement. With respect to the specific request that DHS prevent qualified
agency personnel from declining to assist a detainee with a U nonimmigrant petition,
DHS declines to set such policy in this context. DHS has clearly delegated authority to
select officers who may certify aU nonimmigrant petition. These officersreceive
appropriate training with regard to this process and must use their professional judgment
when deciding whether to certify petitions. DHS does not believe it is necessary or
appropriate to require additional involvement in the certification process for U
nonimmigrant petitions.

Comment. One commenter suggested that DHS extend the visainformation
provisions to include a requirement that an alleged detainee victim of sexual abuse receive
notification and assistance for Special Immigrant Juvenile status and T nonimmigrant
status (commonly known asthe“T visa’).

Response. DHS declines to accept the suggested language, as T nonimmigrant
status and Special Immigrant Juvenile (SIJ) status are outside the scope of this
rulemaking. Whereas an alleged incident of sexual assault of a detainee may constitute a
qualifying criminal activity for U nonimmigrant status, this rulemaking is not germane to
T nonimmigrant status, which isfor certain victims of a severe form of human
trafficking. SlJstatusis applicable to an aien child who must meet certain criteria
including: (1) having been declared dependent on ajuvenile court, or legally committed

to or placed under the custody of a state agency, individual, or entity; (2) that the child
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cannot be reunified with a parent because of abuse, abandonment, neglect, or asimilar
reason under state law; and (3) that it is not within the best interest of the child to return
to hisslher home country. See 8 U.S.C. 1101(a)(27)(J). For those unaccompanied alien
children who may seek SIJ status, DHS' s custody of the unaccompanied alien child
would generally be limited to 72 hours after determining that the child isan
unaccompanied alien child, after which the child would be transferred from DHS custody
to HHS/ORR custody. Asaresult, DHS would no longer have jurisdiction over the
unaccompanied alien child, making notification and assistance for SlJ status outside the

scope of thisrule.

Comment. Two comments suggested standards be added — in accordance with
what a comment described as standard child welfare practices when juveniles are
survivors of sexual abuse —to require that if the alleged detainee victim isan
“unaccompanied alien child in removal,” the PSA Compliance Manager or hisor her
assignee notify ORR immediately and facilitate the immediate transfer of the juvenile to
ORR, so long as the detainee victim wishes to remain in the United States while the
investigation is pending. Additionally, the groups suggest that if the detainee victimisa
juvenilein afamily unit and the sole parent or legal guardian in that unit has allegedly
victimized any juvenile, the PSA Compliance Manager or its assignee be required to
consult with the designated state or local mandatory reporting agency regarding the
release and placement of al juvenile(s) in the family unit with a state or local social
services agency. The group suggeststhat if the state or local social services agency

refrains from assuming custody but a criminal or administrative investigation resultsin “a
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finding,” the juveniles must be deemed unaccompanied and ORR must be notified for the
transfer.

Response. DHS declines to add the suggested language concerning this
population. Unaccompanied alien children are generally transferred to an HHS/ORR
facility within 72 hours. Moreover, taken together, various provisionsin the regulations
appropriately address the concern raised by the comment. Section 115.14 addresses
issues relating to juvenile detainees. If an aleged victim is under the age of 18, 88
115.61(d) and 115.161(d) require the agency to report the allegation to the designated
state or local services agency under applicable mandatory reporting laws. Per 88 115.64
and 115.116, upon learning of an allegation that a detainee was sexually abused, the first
responder must separate the alleged victim and abuser. DHS believes the requirementsin
these referenced sections provide sufficient protections that adequately meet the goal s of

the comments' suggested changes.

Staff Training (8§ 115.31, 115.131)

Summary of Proposed Rule

The standards in the proposed rule required all employees that have contact with
detainees as well as al facility staff receive training concerning sexual abuse, with
refresher training provided as appropriate. The standards mandated that current staff

complete the training within one year of the effective date of the standard for immigration
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detention facilities and within two years of the effective date of the standard for holding

facilities.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. A number of advocacy group commenters objected to the timeframe
for initial training. With respect to Subpart A’s requirement that the agency train, or
require the training of, al facility staff and agency employees who may have contact with
immigration detention facility detainees within one year, one advocacy group suggested
that the standard require training completion within a shorter time period of six months.
With respect to Subpart B, commenters suggested that all training pertaining to holding
facilities be completed within one year of this publication.

Response. DHS has considered these comments and determined that the proposed
standard still provides the most aggressive timeframe appropriate for training in
immigration detention facilities. DHS stimeframeisin line with the DOJ standard’s
one-year period for employees who may have contact with inmates. DHS declinesto
shorten the timeframe for training in holding facilities, in light of the large number of

CBP personnel who will receive the training.
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Comment. Commenters suggested that training be ongoing, with a number of
groups suggesting adopting DOJ s language on mandatory refresher training every two
years and refresher information on current sexual abuse and harassment policiesin years
when training is not required. According to some advocacy groups, the intent of the
ongoing training rather than one-time training would be to ensure that staffs focus on zero
tolerance and appreciation of an abuse-free environment, to allow staff to share
experiences about implementation of the standards, and to increase the likelihood that
training themes are internalized in daily staff-detainee interactions.

Response. With respect to Subpart A, the proposed rule stated that the agency or
facility shall provide refresher information every two years. With respect to Subpart B,
the proposed rule stated that the agency shall provide refresher information, as
appropriate. DHS proposed these refresher requirements to foster a culture of awareness,
without denying its component agencies the flexibility necessary to adjust refresher
training requirements to respond to operational realities. Considerations include the time
and cost of developing adequate training that is sufficiently tailored to the unique
immigration detention population and the time and cost for staff to participate in such
training.

With respect to Subpart A specifically, DHS, through CRCL and ICE, has
developed atraining module on “Preventing and Addressing Sexual Abuse and Assault in
| CE Detention” which the ICE Director required in ICE’s 2012 SAAPID to have been
already completed for all ICE personnel who may have contact with individualsin ICE
custody and which is aso required for newly hired officers and agents. This module

specifically addresses the zero-tolerance policy for sexual abuse and assault, among other
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issues. Thetraining has recently been updated to incorporate certain terms and language
from the proposed rule, and will be updated again following thisfinal rule. 1CE believes
that this training modul e addresses the substantive concerns expressed by the
commenters.

Comment. One commenter suggested that contractors be included in the training
requirements along with current facility staff and agency employees, and that it should be
specified that the training be by DHS or using DHS-approved materials, and that the
agency documentation requirement in Subpart B be applicable to contractors and
volunteersin addition to employees.

Response. Section 115.31, outlining training requirements for detention facility
staff, embraces contractors who work and provide regularly recurring servicesin
detention facilities. The rule’s definition of contractor excludes individuals, hired on an
intermittent basis to provide services for the facility or the agency. These contractors,
who do not provide services on a recurring basis pursuant to a contractual agreement,
are covered under section 115.32 of these standards. These PREA standards are
applicable within one year to the facilities required to implement them; PBNDS 2011 §
2.11, which isin the process of being implemented through modification agreements,
which have aready been implemented in alarge number of over-72-hour facilities, also
requires staff training on afacility’s sexual abuse or assault prevention and intervention
program for employees, volunteers and contract personnel and in refresher training based
on level of contact with detainees, among other criteria, with the zero-tolerance policy
being arequirement for having any contact with detainees. Additionally, some facilities

that have not yet agreed to modification agreements are operating under PBNDS 2008,
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which contains a substantially similar training requirement for employees, volunteers, and
contract personnel on those standards’ Sexual Abuse and Assault Prevention and Intervention
Program, with annual refresher training thereafter. Finally, DHS will endeavor to ensure
that facilities are compliant with PREA standards as quickly as operational and budget
constraints will alow, ensuring that SPCs, CDFs and dedicated |GSAs are compliant
within 18 months of the effective date of thisregulation. For these reasons, contractor
and volunteer personnel will be adequately aware of the zero-tolerance policy.

Comment. Two advocacy groups suggested language be added to ensure that
staff who may interact with detainees understand the training, either through a
comprehension examination or through some form of verification of training.

Response. The mandatory training module mentioned above for |CE employees
who have contact with detainees contains 10 pre-test questions and 10 post-test questions
covering key teaching points. The learner must receive an 80% passing score on the
post-test to receive verification of completing the training. The slides include the correct
answers and additional explanation following each question. DHS is confident this
training module serves the purposes of examination and verification. Once an
immigration detention facility has adopted these standards, the agency will ensure
pursuant to this section that all facility staff, including employees or contractors of the
facility, complete similar training. Subsection (c) already requires that the agency and
each facility shall document that staff have completed applicable training.

Comment. One commenter stated that all components of the DOJ training
standard should be incorporated into the DHS standard. Another commenter
recommended generally that the standard on staff training should be revisited to bein line

with DOJ s standard. Similarly, the former NPREC Commissioners suggested adding the
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following training components from the Commission’ s draft standards and DOJ sfina
standards: the right of inmates and employees to be free from retaliation for reporting
sexual abuse and sexua harassment; the dynamics of sexual abuse and sexual harassment
in confinement; the common reactions of sexual abuse and sexual harassment victims,
and how to detect and respond to signs of threatened and actual sexual abuse. The former
Commissioners and other groups also expressed concern that the provision should

include training on sensitivity to culturally diverse detainees, some of which may have
different understandings of acceptable and unacceptable sexual behavior.

Response. The DHS provision regarding staff training provides detailed and
comprehensive expectations for training. DHS rejects using the DOJ standard’ s exact
language because DHS' s standard provides the agency greater flexibility to ensure that
the provision is consistent with existing detention standards. ICE’s current training
curriculum focuses on promoting techniques of effective communication with detainees
from all backgrounds and in avariety of settings. The curriculum is a skills-based
approach that emphasi zes the importance of interacting with all detaineesin a culturally
sensitive manner. |CE intends to continue to provide such training, and to modify it as
necessary in the coming years. 1CE does not believe, however, that an independent
regulatory requirement to conduct such training would meaningfully enhance the
experience of ICE detainees.

Comment. Some advocacy groups focused on need for specifically addressing
training for juveniles for employees who may be in contact with them. A collection of
groups suggested a training requirement in this area that would include factors making

youth vulnerable to sexual abuse and sexual harassment; adolescent development for girls
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and boys, including normative behavior; the prevalence of trauma and abuse histories
among youth in confinement facilities; relevant age of consent and mandatory reporting
laws; and child-sensitive interviewing techniques.

Response. DHS appreciates the commenter’ s input, and will consider including
thisinformation in future curricula. For purposes of this rulemaking, however, DHSis
satisfied that the current list of training requirements in regulation is sufficiently detailed
to accomplish the core goal, while leaving the agency flexibility to prioritize and develop
training on additional topics over time. As noted above, the current list of topicsis
consistent with existing detention standards (PBNDS 2011, PBNDS 2008, and FRS)
covering approximately 94% of ICE detainees, on average, excluding those detainees
who are held in DOJ facilities (and are therefore covered by the DOJrule). Additionaly,
regarding training geared toward juveniles, al ICE Field Office Juvenile Coordinators
(FOJCs) arerequired to attend training to fulfill their responsibilities to find suitable
placement of juvenilesin facilities designated for juvenile occupancy, and all ERO
officers undergo basic training that includes a juvenile component. FOJCs aretrained in
the demeanor, tone and simple type of language to use when speaking to all minors and
on the importance of building rapport with them to reinforce afeeling of safety.
Maintaining flexibility to adapt these training requirements through policy will ensure
employees in contact with juveniles are trained based upon the most current
developments relating to juvenile interaction and protection.

Comment. One group suggested adding a requirement that training be tailored to

the gender of the detainees at the employee’ s facility, with the employee receiving
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additional training if reassigned from afacility that houses detainees of only one sex to a
facility housing only detainees of the opposite sex.

Response. Aswith the comment immediately above, DHS intends that all
detainees be protected from sexual abuse and assault through implementation of
comparable measures across the board for all detaineesin covered facilities.
Additionally, DHS has considered general concerns about employee transfer and is
confident that the training standard’ s requirement for refresher information, both in
Subpart A and in Subpart B, will address the potential for any changes in training needs
over time or between facilities.

Comment. An advocacy group expressed concern about the provisionin
paragraph (a)(7) regarding training on effectively and professionally communicating with
detainees, including leshian, gay, bisexual, transgender, intersex, and gender non-
conforming (LGBTIGNC) detainees, stating that the standard should extend further to
include sensitivity training. Another group suggested this provision also explicitly
include detainees who do not speak English, and detainees who may have survived
traumain their countries of origin.

Response. DHS has considered these suggestions; however, the 2012 SAAPID —
which requirestraining for all |CE personnel who may have contact with individualsin
| CE custody — provides for training on vulnerable popul ations, including ensuring
professional, effective communication with LGBTIGNC detainees and other vulnerable
individuals. The 2012 SAAPID also includes training on accommodating LEP
individuals. DHS believes these training requirements to be sufficient to address the

concerns regarding sensitivity for LGBTIGNC, LEP, and trauma survivor detainees. For
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the same reasons expressed above, DHS declines to incorporate these requirements into
the regulation.

Comment. One group suggested replacing the training provision in paragraph
(a)(8) regarding procedures for reporting knowledge or suspicion of sexual abuse with
training on “how to fulfill their responsibilities under agency sexual abuse and
sexual harassment prevention, detection, reporting, and response policies and
procedures.”

Response. DHS believesit is not necessary to broaden proposed paragraph (a)(8)
inthisway. Theintent of the enumerated requirements in paragraph (a) wasto designate
specific elements of sexual abuse training which are mandated for all employees who
have contact with detainees and for all facility staff. Additionally, paragraph (a) of each
provision aready requires generally that training for facility staff aswell as employees,
contractors, and volunteers, respectively, address fulfilling the responsibilities under each
Subpart’s standards. The proposed revision would be redundant and potentially
confusing.

Comment. A group suggested adding atraining provision on complying with
relevant law related to mandatory reporting of sexual abuse to outside authorities.

Response. DHS has considered this comment and determined that proposed
paragraphs (8) and (9) requiring training on various aspects of reporting sexual abuse or

suspicion of abuse are sufficient to cover this and other aspects of reporting.

Other Training; Notification to Detainees of the Agency’s Zero-Tolerance Policy (88

115.32, 115.132)
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Summary of Proposed Rule

The standard in 8 115.32 of the proposed rule required al volunteers and
contractors at immigration detention facilities that have contact with detainees receive
training concerning sexual abuse. The standard in § 115.132 of the proposed rule
required the agency to make public its zero-tolerance policy regarding sexual abuse and

ensure that key information regarding the policy is available for detainees.

Changesin Final Rule

DHS clarified that the training requirements in the Subpart A standard apply to
contractors who provide services to the facility on anon-recurring basis. DHS also
revised the title of the standard for clarity and consistency. As noted above, contractors
who provide services to the facility on arecurring basis are covered by § 115.31.

DHS also removed the word “may” from paragraph (c) of the same standard, for
consistency with paragraph (a). Prior to the change, the substantive training requirement
in this section applied to those “who have contact with detainees,” but the documentation
requirement applied to those “who may have contact with immigration detention facility

detainees.”

Comments and Responses
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Comment. One advocacy group was concerned that the training requirements
applicable to contractors and volunteers should be the same as described in proposed 8
115.31(a) for employees, with additional training being provided based on the services
the individuals provide and level of contact they have with detainees.

Response. DHS has considered this suggestion; however, because immigration
detention facilities host awide range of volunteers and specialized contractors who
provide valuable services to facilities and detainees, requiring the same training level for
these individuals may result in areduction or delay in services. The proposed separate
unigue standard in Subpart A allowing for areas of flexibility for volunteers and other
contractors who provide services on a non-recurring basis was determined to be more
sufficient to accomplish the core education goal without unintended impact. The
standard setsa“floor” for basic training under the regulation, but also directs additional
training for volunteers and other contractors based on the services they provide and level
of contact they have with detainees.

Comment. A comment from an advocacy group raised the same concerns with
this standard regarding the timeframe prior to initial training, the lack of mandatory
refresher training, and lack of an examination to test each trainee’s comprehension.

Response. DHS declines to make any changesto § 115.32 for the same reasons
described regarding these suggested changesto 88 115.31 and 115.131.

Comment. Some commenters were concerned that there should be a requirement
that these types of facility workers receive comprehensive training, including LGBTI-

related training. An advocacy group suggested training for volunteers and contractors
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include child-specific modules and prevent re-victimization of children who are victims
of sexual abuse.

Response. DHS appreciates the commenter’ s input, and will consider including
thisinformation in future curricula. For purposes of this rulemaking, however, DHSis
satisfied that the current list of training requirements in regulation is sufficiently detailed
to accomplish the core goal, while leaving the agency flexibility to prioritize and develop
training on additional topics over time. As noted above, the current list of topicsis
consistent with existing detention standards.

Comment. A group suggested the standard should include atime limit in which
volunteers or contractors must be trained to prevent ambiguity over the timing for these
types of individuals to come into compliance before contact with detainees would be
forbidden.

Response. Thefinal ruleiseffective [INSERT DATE 60 DAYSFROM DATE
OF PUBLICATION IN THE FEDERAL REGISTER]. Covered facilities must meet
the requirements of § 115.32 by the date that any new contract, contract renewal, or
substantive contract modification takes effect.

Comment. One advocacy group suggested that DHS develop comprehensive
training materials, including information about conducting appropriate, culturally-
sensitive communication with immigration detainees and how staff can fulfill their
responsibilities under the PREA standards.

Response. DHS agrees with this suggestion, but does not believe additional rule
revisions are necessary. Paragraph (a) of the Subpart A standard already requires a

facility to ensure that all volunteers and contractors who have contact with detainees have
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been trained on their responsibilities under the agency’ s and the facility’ s sexual abuse
prevention, detection, intervention and response policies and procedures. DHS will take
reasonabl e steps to ensure that staff, contractors, and volunteers are familiar with and
comfortable using appropriate terms and concepts when discussing sexual abuse with a
diverse population, and equipped to interact with immigration detainees who may have

experienced trauma.

Detainee Education (8§ 115.33)

Summary of Proposed Rule

The standard in the proposed rule mandated that upon custody intake, each
facility provide detainees information about the agency’s and the facility’ s zero-tolerance
policies with respect to al forms of sexual abuse, including instruction on a number of

specified topics.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses
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Comment. One commenter stated that the standards should contain additional
explanation to detainees regarding the PREA standards beyond the explanations,
information, notification, and orientation descriptions in the proposed standard. The
commenter was concerned that detainees fear reporting seemingly based upon potential
retaliation.

Response. Paragraph (a) of the proposed standard already required that, at a
minimum, the intake process at orientation contain instruction on, among other areas,
“Prohibition against retaliation, including an explanation that reporting sexual abuse shall
not negatively impact the detainee’ simmigration proceedings.” DHS believesthis
explicitly enumerated content requirement, along with the other five minimum
requirements, are sufficient to address the commenter’ s concern.

Comment. One advocacy group expressed concerns that the proposed standard
failed to address the education of current detainees who will not receive the information
at the time of their intake; the commenting group suggested such detainees be required to
complete the education within arelatively short specified period of the effective date of
the DHS standards, such as one month.

Some commenters expressed concerns over the potentially overwhelming nature
of the amount of information contained in an up-front education requirement and the
possibility that detainees may not fully understand DHS's multi-faceted initiative upon
intake, a potentially stressful time.

A number of advocacy groups suggested adding a 30-day time period following

intake for completion of instruction on all the areas that were to be addressed upon intake
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in the proposed standard; within this period, the agency would provide comprehensive
education to detainees either in person or through video.

One group suggested requiring facilities to repeat PREA education programs
every 30 days, of which the detainee could opt out.

Response. The average length of stay in immigration detention facilitiesis
approximately 30 days, and the median length of stay is shorter still —8 days. Thusitis
common that a detainee will be confined in afacility for less than one month, and it
would not be practical or effective to place a one-month-from-effective date requirement
for education for those detainees who have already gone through intake prior to the
effective date of the final rule.

Likewise, there would not be a practical need to provide refresher education after
30 days from intake; this negates the need for any opting-out of such refresher education.
Providing the information up-front to detaineesis not only the most practical solution
given the nature of immigration detention, but also ensures the detainee isinformed at the
earliest point possible to maximize prevention of sexual abuse and assaullt.

After the intake education and in cases where intake has taken place prior to the
effective date of thisfinal rule, detainees can refer back to aids such as the Detainee
Handbook and posters with sexual abuse prevention information, as needed.

Comment. Some commenters suggested that additional information should be
conveyed to detainees, including information regarding their legal rights. One advocacy
group suggested revising the provision on the Detainee Handbook to require that the

Handbook contain more comprehensive information, including detainees' rights and
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responsibilities related to sexual abuse, how to contact the DHS OIG and CRCL, the
zero-tolerance policy, and other policies related to sexual abuse prevention and response.

Response. DHS agrees that the information described isimportant for protecting
detainees. Accordingly, DHS has already required public posting and distribution of
similar information under paragraphs (d) and (e) of the proposed standard. ICE’s
Detainee Handbook contains detailed information about sexual abuse and assaullt,
including definitions for detainee-on-detainee and staff-on-detainee sexual abuse and
assault; information about prohibited acts and confidentiality; instructions on how to
report assaults to the facility, the FOD, DHS, or ICE; next steps after a sexual assault is
reported; what to expect in amedical exam; understanding the investigative process; and
the emotional consequences of sexual assault. DHS believesthat in addition to the
paragraphs (d) and (e), the information provided in the Detainee Handbook provides
sufficient protection to address the commenters' concerns. |CE will review and update
the Detainee Handbook as necessary or useful.

Comment. One group suggested requiring that upon a detainee’ s transfer to
another facility, the detainee receive arefresher of the facility’s sexual abuse prevention,
detection, and response standards.

Response. A general orientation process that includes the information described
in this standard is a requirement each time a detainee enters a new facility, including
when transferred from another facility; therefore, it is not necessary to create a separate
standard regarding refresher information upon an immigration detainee’ s transfer.

Comment. Regarding the proposed standard to ensure education materials are

accessible to all detainees, one advocacy group suggests adding a requirement that if a
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detainee cannot read or does not understand the language of the orientation and/or
Handbook, the facility administrator would provide the material using audio or video
recordings in a language the detainee understands, arrange for the orientation materials to
be read to the detainee, or provide atranglator or interpreter within seven days.
Response. DHS understands the concern expressed by this comment; however,
the standards found in 88 115.16 and 115.116 regarding accommodating L EP detainees
are adequate to address any problems with accessibility with respect to orientation
materials. Under those provisions, the agency and each facility must ensure meaningful
access to all aspects of the agency’ s and facility’ s efforts to prevent, detect, and respond
to sexual abuse —which would include the education requirements at orientation.
Moreover, DHS policy addresses DHS-wide efforts to provide meaningful accessto
people with limited English proficiency. Information regarding these effortsis publicly

available at the following link: http://www.dhs.gov/department-homel and-security-

language-access-plan. To further strengthen 88 115.16 and 115.116, DHS revised the

language to require the component and each facility to provide in-person or telephonic
interpretation services that enable effective, accurate, and impartial interpretation, by
someone other than another detainee, unless the detainee expresses a preference for
another detainee to provide interpretation and the agency determines that such
interpretation is appropriate and consistent with DHS policy.

Comment. Some members of Congress commented generally that the standard
regarding detainee education should be revised to be in line with DOJ s standard.

Response. DHS' s detainee education provision is detailed and comprehensive. It

isalso tailored to the unique characteristics of immigration detention and the variances
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among confinement facilities for DHS detainees. DHS believes that merely repeating the
DOJ standard would be inappropriate in this context. The major difference between the
two Departments’ standardsis that DOJis responsible for ensuring that current inmates
receive the PREA education within one year of the rule’simplementation. DHS's
detainee population has an average length of stay of 30 days, resulting in a much more
transient population. To ensure that al current detainees receive the PREA-related
information, DHS relies on several material sources posted throughout the facilities, such
as handbooks, pamphlets, notices, local organization information, PSA Compliance
Manager information, etc. For those detainees that are LEP, visually impaired, or
otherwise disabled, DHS provides the necessary resources, such asinterpreters, for those

detainees to still obtain the knowledge that is provided by the posted visuals.

Specialized Training: Investigations (88 115.34, 115.134)

Summary of Proposed Rule

The standards in the proposed rule required that the agency or facility provide
specialized training to investigators that conduct investigations into allegations of sexual
abuse at confinement facilities and that all such investigations be conducted by qualified

investigators.

Changesin Final Rule
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DHS is adopting the regulation as proposed, with a minor technical change

clarifying the scope of the documentation requirement.

Comments and Responses

Comment. Some commenters suggested additional details of the specialized
investigative training be expressly required by the standard, including techniques for
interviewing sexual abuse victims, proper use of Miranda and Garrity warnings, sexual
abuse evidence collection in confinement settings, and the criteria and evidence required
for administrative action or prosecution referral. One group suggested the standard
expressly require this specialized training to be separate from staff training.

Response. DOJ sfinal rule regarding specialized training standardizes training
for abroad spectrum of federal, state and local investigators. DHS is not faced with the
same challenges and maintains direct control over investigators and their training. DHS
believes that its current policies and procedures effectively govern specialized training
for investigators. General training on investigation techniquesisincluded in OPR
Special Agent Training and is covered in OPR’s Investigative Guidebook and other
internal policies and training. In addition, ICE’s 2012 SAAPID prescribes more detailed
requirements for the content of specialized investigator training, requiring that such
training for agency investigators cover, at a minimum, interviewing sexual abuse and
assault victims, sexual abuse and assault evidence collection in confinement settings, the
criteria and evidence required for administrative action or prosecutoria referral, and

information about effective cross-agency coordination in the investigation process. DHS
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believes that this standard maintains a proper focus on PREA implementation — training
tailored for sexual abuse detection and response through the investigative process.

DHS declines to require the specialized training provision to state that such
training be provided separately from staff training. The fact that the PREA standards
differentiate between staff training and specialized training and specifically denote the
types of agency employees and facility staff who must participate demonstrate DHS's
commitment to ensuring that additional higher-level training will be provided to those
who requireit.

Comment. One group requested clarification in the standard as to whether DHS
intends the specialized training apply to persons responsible for investigations in state,
local, or private facilities, in addition to training for |CE and CBP personnel.

Response. To clarify, while the agency is responsible for and will be directly
training its own personnel in this manner, the standard al so requires each facility to train
their own personnel that will be working on the investigations addressed in the standard.
Any criminal investigations will continue to be handled by the relevant outside law
enforcement personnel.

Comment. One group suggested a provision be added expressly requiring that
investigators receive the training mandated for employees and for contractors and
volunteers under 88 115.31 and 115.32, respectively.

Response. Paragraph (a) of this section makes clear that investigators must
receive the general training mandated for employees and facility staff under § 115.31, in

addition to the specialized training outlined by § 115.34.
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Specialized Training: Medical and Mental Health Care (8115.35)

Summary of Proposed Rule

The standard in the proposed rule required that the agency provide specialized
training to DHS employees who serve as medical and mental health practitionersin

immigration detention facilities where such care is provided.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. Commenters suggested that the standard be expanded for medical and
mental health practitioners. These commenters made the following recommendations:

1. Practitionerswho are not DHS or agency employees but who work in the
facilities should receive similar specialized training, and any facility that does
not use DHS medical practitioners should provide training for its own medical
providers,

2. Such practitioners should receive the training mandated for employees and for
contractors and volunteers under 88 115.31 and 115.32, respectively,
depending upon the practitioner’ s status at the agency;

3. The agency should maintain documentation that medical and mental health
practitioners have received and understand the training, either from the agency
or elsewhere;

4. The practitioners should receive special training for sensitivity to culturally
diverse populations, including appropriate terms and concepts to use when
discussing sex and sexual abuse, and sensitivity and awareness regarding past
traumathat may have been experienced by immigration detai nees,
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5. Thetraining be universally implemented and ingrained into the work of all

employees, contractors, and volunteers coming into detainee contact; and

6. A number of groups suggested that the standard contain training specifically

on LGBTI issues, including training to ensure competent, appropriate
communications with LGBTIGNC detainees.

Response. With respect to the first recommendation, DHS believes that adding
standards requiring facility medical staff to receive training to ensure that victims of
sexual abuse are examined and treated thoroughly and effectively isredundant. The staff
are already receiving the necessary training provided through 8115.35(c). Adding more
specific criteriain this section concerning specialized training to medical providers would
make the regulations redundant and cumbersome. DHS declines to make this revision.

With respect to the second and third recommendations, DHS believes that adding
standards mandating that practitioners receive the training under 88 115.31 and 115.32,
respectively, would also be redundant. The medical and mental health practitioners
would already be obligated to receive the training required under 88 115.31 and 115.32,
as the positions fall under the definitions of staff, contractor, and volunteer listed in §
115.5 of thisfinal rule. Under 88 115.31 and 115.32 the training the practitioners receive
would then be documented; as such DHS declines to make this revision.

With respect to the fourth recommendation, DHS believes that adding standards
for sensitivity to culturally diverse populations, including appropriate terms and concepts
to use when discussing sex and sexual abuse, and sensitivity awareness regarding past
traumathat may have been experienced by immigration detainees, would be superfluous
and potentially beyond DHS's relative expertise when compared to the extensive training

on medical and mental health care already received by certified medical health care

professionals. Furthermore, any new or additional terms or concepts will likely be taught
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during the required training described in 8115.35(c). Adding this specific requirement to
this standard would al so be redundant and therefore, not add to the goal or integrity of the
rule. DHS declines to make this revision.

With respect to the fifth recommendation, DHS believes that additional revisions
are unnecessary to ensure that training is universally implemented and ingrained into the
work of all employees, contractors, and volunteers coming into detainee contact. The
portions of this regulation on training and education are designed to ensure that all
employees, contractors, and volunteers are trained and educated to prevent, detect and
respond to sexual abuse of detainees whilein DHS custody. Inserting additional explicit
requirements would be redundant. DHS therefore declines to revise the proposed rulein
response to this comment.

With respect to the sixth recommendation, DHS believes that adding a standard
requiring training specifically on LGBTI issues, including training to ensure competent,
appropriate communications with LGBTI detainees, would be redundant to current |ICE
practice and policy, aswell as provisions of the proposed rule. The 2012 SAAPID —
required to have been already completed for all ICE personnel who may have contact
with individualsin ICE custody and required for newly hired officers and agents —
provides training on vulnerable populations, including ensuring professional, effective
communication with LGBTI detainees. Furthermore, under §§ 115.31 and 115.131,
practitioners will already be required to receive training relating to this population of
detainees. Section 115.32 requires practitioner volunteers and contractors to receive
similar training as well, due to their close level of contact to most if not all detainees.

DHS therefore declines to revise the proposed rule in response to this comment.
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Comment. One advocacy group suggested that in paragraph (a), the basic
specialized training provision of the standard, the qualifier “where medical and mental
health careis provided” be removed to clarify in the agency’s detention standard that all
immigration detention facilities should provide access to medical and mental health care.

Response. Views on the general structure of immigration detention facility

medical and mental care are outside the scope of this rulemaking.

Assessment for Risk of Victimization and Abusiveness (88 115.41, 115.141)

Summary of Proposed Rule

The standards in the proposed rule mandated that the facility assess all detainees
on intake to identify those likely to be sexual aggressors or sexual victims and required
that the detainees be housed to prevent potential sexual abuse. The standard for
immigration detention facilities further required that the facility reassess each detainee’s
risk of victimization or abusiveness between 60 and 90 days from the date of initial
assessment as well as any other time when warranted to avoid incidents of abuse or

victimization.

Changesin Fina Rule

Sections 115.41 and 115.141 of the final rule have been revised to require that

assessments for risk of victimization or abusiveness include an evaluation of whether the
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detainee has been previously detained in addition to previously incarcerated. A technical
revision also isincorporated into 8 115.41(a) to clarify that the victims that the provision

describes are sexual abuse victims.

Comments and Responses

Comment. A number of advocacy groups suggested that among the risk factors
listed in the standard, DHS should also require the facility to consider whether a detainee
is“perceived” to be LGBTIGNC. (The proposed rule focused on whether the detainee
“has self-identified” asLGBTIGNC.) Commenters argued that the risk of sexua
victimization for those who are perceived as LGBTIGNC is similar to the risk of sexual
victimization for those who self-identify as LGBTIGNC.

Response. DHS disagrees with the addition of “perceived” LGBTIGNC status to
the criteriawhich facilities must consider in assessing detainees for risk of sexual
victimization would assist in accurate identification of likely victims. Unlike self-
identification as LGBTIGNC (currently included in paragraph (c)(7) of the standard), a
detainee’ s “perceived” LGBTIGNC status cannot be reliably ascertained by facility staff
asit will vary based on individual perceptions and cannot be standardized. In addition, a
requirement for facility staff to make subjective determinations regarding an individual’ s
LGBTIGNC status may lead to potentially discriminatory decisions by staff.

Comment. Some commenters and advocacy groups encouraged DHS to consider
options other than detention for vulnerable populations. For example, some groups

suggested requiring that vulnerable individuals — including LGBT and mentally ill
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detainees — should be detained in only extraordinary circumstances or be candidates for
alternatives to detention under the standards, including humanitarian parole, bond release,
in-person and telephonic check-ins, or electronic monitoring. Others suggested that
LGBT individuals or sexual abuse victims who cannot be safely housed by the
government be released or granted prosecutorial discretion rather than be detained.

Response. DHS believes that existing | CE screening methods and practices
sufficiently address the concern expressed by these commenters. The agency’s Risk
Classification Assessment (RCA) instrument evaluates the potential vulnerability of all
individuals apprehended by | CE to determine whether detention is appropriate, or
whether some form of release under supervision or alternatives to detention may be
preferable. RCA screenings consider awide range of factors that may represent a specia
vulnerability in the custody context, including physical or mental illness or disability,
sexual orientation/gender identity, and prior history of abuse or victimization, among
others.

Comment. A collection of advocacy groups suggested adding the word “ abuse’
to paragraph (a) when describing intake identification of potential victims, which would
seemingly more fully describe the kind of potential sexual victimization.

Response. DHS agrees with the concern expressed in this comment and has made
the recommended change.

Comment. Two collective comments from many groups also suggested explicitly
requiring that the vulnerability assessments be conducted using an objective screening

instrument, to ensure useful assessments and avoid any confusion.
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Response. DHS believesthat 88 115.41 and 115.141 as currently written clearly
set forth the factors that afacility must consider to adequately assess detainees for risk of
sexual victimization. With respect to Subpart A, ICE’s current screening methods for
assigning detainees to a particular security level employ the standardized RCA
instrument to guide decision-making using objective criteria and a uniform scoring
system; in addition, the specific criteriain the regulation complement already existing
classification requirements in ICE’ s detention standards that are designed for the purpose
of assigning detainees to the least restrictive housing consistent with safety and security.
If DHS were to require the use of an objective screening instrument in al immigration
detention facilities, the cost of developing and implementing such an instrument in all
covered facilities would be prohibitive for ICE.

Comment. With respect to paragraph (c), which sets forth additional
considerations for the assessment for risk of victimization, commenters suggested adding
aprovision that the facility consider information made available by the detainee through
the assessment process. Additionally, they suggest revising the “previous incarceration”
factor to aso include previous detention.

Response. The proposed and final rule mandate that information made available
by the detainee through the assessment process be considered as part of the screening,
through the requirement at paragraph (c)(9) that facilities consider “the detainee’ s own
concerns about his or her physical safety.” DHS accepts the proposed revision to
paragraph (c)(4) to require that previous detention history, as well as previous

incarceration history, be considered.
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Comment. One commenter suggested a requirement that femal e detainees and
minors be screened, assessed, and provided with treatment during confinement.

Response. The proposed and final rules clearly require that femal e detainees and
minors be afforded each of the protections outlined by the standards, including with
regard to screening, assessment, and treatment.

Comment. A commenter suggested adding a specific requirement for assessment
with respect to juvenile detainees (including juvenile overnight detainees in the holding
facility context). The comment suggested that qualified professionals conduct such
assessments out of sight and sound of any adult detainees outside of the family unit, and
that if afamily unit member is suspected of posing a danger to the health or well-being of
the juvenile, qualified professionals conduct such assessments out of sight and sound of
all adult detainees.

Response. Juvenilesin custody as part of the Family Residential Program
pursuant to 8 115.14 are accompanied by an adult family member who would be present
during any questioning, unless the presence of the adult would pose arisk to the juvenile.

Moreover, DHS believes that 88 115.14 and 115.114, in conjunction with 88
115.41 and 115.141, provide sufficient, comprehensive protection to juvenile detaineesin
immigration detention and holding facility settings. The 88 115.14 and 115.114
standards ensure that the need to protect the juvenile’ s well-being (and that of others) is
observed, while providing that the juvenile be detained in the least restrictive setting
appropriate to the juvenile' s age and specia needs. They also reinforce the importance of

any other applicable laws, regulations, or legal requirements.
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Sections 115.41(a) and 115.141(b) are intended to ensure the safety of all
detainees (including juveniles) who may be held overnight in holding facilities with other
detainees. Paragraph (c) in both sections also makes certain that the agency considers the
age of the detainee as a criterion in assessing the detainee’ s risk for sexual victimization.
This standard, as proposed and in final form, is consistent with DOJ s standards and —in
conjunction with 88 115.14 and 115.114 — will protect juvenilesin holding facilities.

The DHS standard provides more detailed protection than the DOJ standard by
stating explicitly that staff must ask each detainee about his or her own concerns
regarding physical safety. Moreover, DHS notesthat it isimpractical to require, in the
context of holding facilities, that all conversations with juveniles take place “out of sight
and sound.” Given the many facilities that fall within the definition of holding facilities,
separate spaces are not always available. Finally, DHS notes that unaccompanied aien
children, as defined by 6 U.S.C. 279, are generally transferred to an HHS/ORR facility

within 72 hours.

Use of Assessment Information (§ 115.42)

Summary of Proposed Rule

The standard in the proposed rule required the facilities to use the information
obtained in the risk assessment process to separate detainees who are at risk of abuse
from those at risk of being sexually abusive. The proposed standard provided that

facilities shall make individualized determinations about how to ensure the safety of each
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detainee, and required that, in placing transgender or intersex detainees, the agency
consider on a case-by-case basis whether a placement would ensure the detainee’ s health
and safety, and whether the placement would present management or security problems.
The proposed standard also provided that transgender and intersex detainee placement be
reassessed at |east twice each year, and that such detainee’s own views as to their safety

be given serious consideration.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. One advocacy group and some commenters suggested that the rule
allow the agency to place LGBTI detainees with other LGBTI detainees on a voluntary
basis, for the purpose of protecting such detainees. Similarly, commenters suggested
provisions — described as being partly based on DOJ standards both regarding adult
confinement facilities and civil juvenile detention facilities — that would prohibit LGBTI
unit assignment solely on the basis of identification or status, but which would allow for
such detainees to agree to be assigned to an LGBTI housing area, so long as detaineesin
any such facility, unit, or wing have access to programs, privileges, education, and work

opportunities to the same extent as other detainees. Some members of Congress
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commented generally that the standard regarding housing of LGBTI detainees should be
revisited to be in line with DOJ s standard.

Response. As DHS noted in the proposed rule, the proposal does not include a
ban on assigning detainees to particular units solely on the basis of sexual orientation or
gender identity, but requires that the facility consider detainees' gender self-identification
and make an individualized assessment of the effects of placement on detainee mental
health and well-being. DHS believes that retaining some flexibility will allow facilities
to employ avariety of options tailored to the needs of detainees with a goal of offering
the least restrictive and safest environment for individuals. DHS acknowledges that
placement of detaineesin special housing for any reason is a serious step that requires
careful consideration of alternatives. In consideration of the risks associated with special
housing, DHS takes great care to ensure that detainees who are placed in any type of
special housing receive access to the same programs and services available to detainees
in the general population.

Comment. One advocacy group suggested modifying paragraph (b) to provide
that in addition to considering gender self-identification in making placement decisions,
the facility should also consider sexual orientation and gender identity.

Response. The protections outlined in paragraph (b) of this standard are intended
to address issues and concerns unique to transgender and intersex detainees, including the
use of physical anatomical traits and medical assessments to appropriately classify and
house individuals. DHS believes that safety and welfare concerns related to screening of
gay, leshian, bisexual, and other gender non-conforming individuals are adequately

addressed by the requirements of 88 115.41 and 115.42.
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Comment. Regarding the same paragraph, commenters suggested that the first
sentence be clarified to state more specifically that “[i]n deciding whether to assign a
transgender or intersex inmate to afacility for male or female detainees, and in making
other housing and programming assignments, the agency or facility” isto consider the
issues included in the proposed provision. The stated purpose of this changeisto “put[]
facility staff on clear notice that transgender detainees can be housed based on their
gender identity.”

Response. Asrecommended by the commenters, the proposed and final rules
prohibit facilities from making placement decisions for transgender or intersex detainees
solely on the basis of identity documents or physical anatomy. Covered facilities making
assessment and housing decisions for a transgender or intersex detainee must consider a
variety of factors, including the detainee’ s gender self-identification and health and safety
needs, the detainee’ s self-assessed safety needs, and the advice of amedical or mental
health practitioner.

DHS declines to incorporate the additional specific reference to single-gender
facilities, to maintain flexibility to address these issues through guidance, on case-by-case
basis, and consistent with developing case law.

Comment. One comment suggested applying the rest of the paragraph to the
“agency” aswell asfacilities. This change would require the agency to consider the
relevant factors not only once the detainee has arrived at a given facility, but before
sending the detainee to that facility. This could eliminate the need to transfer a

transgender or intersex detainee from one single-gender facility to another.
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Response. DHS declines to make the additional suggested changes. Although the
PREA standards do not specifically state that the agency consider enumerated factors for
transgender and intersex detainee placement, they do provide effective guidelines for
assessing risk for all detainees pursuant to 8 115.41. This section mandates that the
facility use the risk assessment information to inform assignment of detainees to housing,
recreation and other activities, and volunteer work. This section also describes additional
factorsfor the facility to use in its assessment of transgender and intersex detaineesin
particular and requires the agency to make individualized determinations to ensure the
safety of each detainee. Because DHS, unlike DOJ, has more direct oversight regarding
the treatment of all detainees in immigration detention facilities, DHS determined that
requiring the agency to also use the risk assessment information would not provide
additional protections for transgender and intersex detainees, and could cause operational
confusion about the facility’ s responsibilities under this section.

Comment. Commenters suggested adding a prohibition on any facilities, for the
purpose of preventing sexual abuse, adopting restrictions on detainees’ access to medical
or mental health care, or on manners of dress or grooming traditionally associated with
one gender or another. One comment suggested there could be constitutional concernsiif
such access were to be restricted.

Response. DHS has determined that an explicit prohibition against restrictions on
access to medical or mental health careis unnecessary. Accessto medical or mental
health care that is medically necessary and appropriate may not be limited under ICE’s
detention standards. In addition, grooming and dress requirements are generally outside

the scope of thisrule. Neither the NPREC Commission Report nor the DOJ final rule
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included standards on this issue, and DHS did not raise thisissue for comment in its
NPRM. Although DHS declinesto include in thisfinal rule a provision on thisissue, we
note that as a matter of practice, ICE generally does not accept or have dress or
appearance restrictions based on gender. NDS and PBNDS 2008 and 2011 reaffirm
detainees’ right to nondiscrimination based on gender and sexual orientation.

Comment. In paragraph (c), two comments suggested that the qualifying phrase
“[w]hen operationally feasible” be removed to ensure that facilities always provide
transgender and intersex detainees with the ability to shower privately.

Response. DHS declines to make the proposed change, based on infrastructural
limitations of housing and showering capacities at many facilities. While some
immigration detention facilities may have the infrastructural capacity to permit
transgender and intersex detainees to shower privately, this cannot be guaranteed at all
facilities. DHS therefore requires the flexibility in 8 115.42 to accommodate facilities
where only open shower areas exist for detainee use.

Comment. One commenter suggested that detainees with no criminal record
should not be housed alongside criminal detainees.

Response. DHS believes that existing ICE classification processes and related
requirements for detention facilities sufficiently address this concern, ensuring that
housing decisions are based on an objective and standardized assessment of each
detainee’ s criminal background and likely security risks.

Comment. A human rights advocacy group and former Commissioners of
NPREC recommended that immigration detainees be housed separately from inmates; the

advocacy group suggested that if cohabitation isin fact necessary, the detainees should be
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assigned to cells or areas that allow for no unsupervised contact between detainees and
inmates. The former Commissioners stated there should be heightened protection for
those immigration detainees identified as abuse-vulnerable during the screening process.
Response. |CE contracts with detention facilities generally require that
immigration detainees be housed separately from any criminal inmates that may also be
present at the facility. DHS notes that a categorical prohibition on commingling of
immigration and criminal detainees may not yield sufficient benefits to justify the cost,
because detention facilities generally use a classification system, like the system
employed by ICE, to govern the housing and programming activities of itsinmates to

ensure safety.

Protective Custody (8§ 115.43)

Summary of Proposed Rule

The proposed standard provided that vulnerable detainees may be placed in
involuntary segregated housing only after an assessment of all available alternatives has
been made—and only until an alternative housing arrangement can be implemented. The
standard also provided that segregation shall not ordinarily exceed 30 days. In addition,
the proposed standard provided that, to the extent possible, involuntary protective

custody should not limit access to programming.

Changesin Fina Rule
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The final standard adds a requirement for facilitiesto notify the appropriate | CE
FOD no later than 72 hours after the initial placement into segregation, whenever a
detainee has been placed in administrative segregation on the basis of a vulnerability to
sexual abuse or assault.

Upon receiving such notification, the ICE FOD must review the placement to
consider its continued necessity, whether any less restrictive housing or custodial
alternatives may be appropriate and available, and whether the placement is only as alast
resort and when no other viable housing options exist.

The final standard clarifies that it applies to administrative segregation of
vulnerable detainees for areason connected to sexual abuse or assault. As noted below,
| CE hasissued a segregation review policy directive which establishes policy and
procedures for ICE review and oversight of segregated housing decisions. The final

standard also makes technical changesin paragraphs (a) and (b) for the purpose of clarity.

Comments and Responses

Comment. Numerous groups, including a collection of advocacy groups and
former Commissioners of NPREC, criticized the language regarding the “ordinarily” 30-
day limit on protective housing as providing too much leeway for facilities to maintain
that no better alternatives were available. The groups suggested restricting more
narrowly any extensions, with some groups stating there should be no exceptions to the

30-day limit, instead substituting either release and potential alternatives to detention
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thereafter if the detainee cannot be safely housed in a detention facility, or more
appropriate housing away from the problematic facility. Another human rights group
suggested requiring any facility housing detainees in administrative segregation for more
than 30 days to notify the appropriate agency supervisor, to conduct a prompt review of
the continuing necessity for the segregation — also recommended by the former
Commissioners — and to work with the facility to establish an alternative housing
situation. Some other groups suggested specific processes regarding notification of the
FOD after various periods of days of administrative segregation, with one group
suggesting further official notification and consideration of detainee transfer to general
population in an alternate facility or placement in an alternative to the detention program.

Some groups suggested DHS consider altogether releasing victim-detainees
anytime afacility cannot safely separate them without resorting to protective custody,
with such custody being reserved for only limited, emergency, or exigent situations.

Response. A categorical 30-day limitation on the use of administrative
segregation to protect detainees may not be possible depending on available alternative
housing and custodial options for ensuring the safe placement of vulnerable detainees.
However, DHS agrees that agency oversight over cases of administrative segregation
would assist in effectuating the spirit of the standard, and has amended the standard to
require agency review of such casesin order to ensure the continued appropriateness of
segregation and to evaluate whether any less restrictive custodial aternatives may be
appropriate and available.

Furthermore, | CE has finalized a segregation review policy directive which

establishes policy and procedures for | CE review and oversight of segregated housing
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decisions. The ICE segregation review directive isintended to complement the
requirements of PBNDS 2011, PBNDS 2008, NDS, and other applicable ICE policies.
Proceeding by policy in thisareais consistent with 8 115.95 of the regulation, which
authorizes both agencies and facilities to implement policies that include additional
requirements. The directive would also be consistent with § 115.43(e) of the final rule,
which requires facilities to notify the appropriate FOD no later than 72 hours after initial
placement into segregation whenever a detainee has been placed administrative
segregation on the basis of avulnerability to sexual abuse or assault.

Comment. With respect to supervisory staff review during administrative
segregation periods, one commenter suggested that the facility administration be required
to notify the FOD when a detainee has been held in segregation for 20 days. The
comment also suggested the review occur each week after seven days “for the remaining
20 days,” rather than every week for the first 30 days and every 10 days thereafter.

Response. Thefinal rule includes a change that requires facilities to notify the
local ICE FOD no later than 72 hours after initial placement into segregation if a detainee
has been held in administrative segregation on the basis of a vulnerability to sexual abuse
or assault. The final rule also retains the other extensive review requirements contained in
the proposed rule, because facility staff review of ongoing segregation placement isan
effective tool. Asnoted above, ICE hasfinalized a directive for ICE to review and
provide oversight of afacility’s decision to place detainees in segregated housing.

Comment. Former Commissioners of NPREC additionally found the term
“reasonable efforts’” problematic for imprecision, stating that its interpretation could vary

among facilities.
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Response. DHS believes that “reasonable efforts’ to provide appropriate housing
for vulnerable detainees will necessarily vary across facilities, depending on available
resources and the circumstances of individual cases, and cannot be defined with precision
ex ante.

Comment. Regarding protective custody for juvenile detainees, one commenter
suggested a maximum limit of two days. Another suggested language that would require
facilities to make best efforts to avoid placing juvenilesin isolation, and that would
prohibit — absent exigent circumstances — agencies from denying juveniles daily large-
muscle exercise and legally required education services, along with other programs and
work opportunities to the extent possible. This group recommended that when isolation
IS necessary to protect ajuvenile, the facility must document the reason it is necessary,
review the need at least daily, and ensure daily monitoring by a medical or mental health
professional.

Response. DHS has determined such a provision to be unnecessary, since
unaccompanied juveniles are generally not detained in ICE’ s detention system for longer
than 72 hours, during which time they would not be placed in protective custody. In
addition, DHS notes that access to activities and other services is outside the scope of this
rulemaking, except to the extent affected by standards designed to prevent, detect, and
respond to sexual abuse and assault in detention facilities.

Comment. One advocacy group suggested a provision be added to the standard to
require facilities to submit a quarterly report to |CE ERO containing statistics and reasons
regarding protective custody. The provision would aso require that, as part of the

standards’ auditing process, the agency review all instances involving the use of
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administrative segregation, and that —where afacility is found to have relied on
segregation for purposes other than as the least restrictive means — the facility be subject
to appropriate remedial measures consistent with the overall audit scheme.

Response. DHS believesthat current facility reports to I CE regarding individual
instances of protective custody, as required by |CE’ s detention standards, sufficeto
facilitate effective agency oversight of these cases. Asnoted above, ICE hasfinalized a
directive for ICE to review and provide oversight of afacility’s decision to place
detainees in segregated housing, and this directive includes additional reporting
requirements.

Comment. Some advocate comments, including one from former Commissioners
of NPREC, suggested further oversight or record-keeping similar to DOJ' s standards for
facilities where protective custody or administrative segregation are implemented. A
number of these groups, including two collective group comments, suggested that
proposed paragraph (a) be modified or a new paragraph be created to ensure “detailed
documentation” of the reasons for placing an individual in administrative segregation and
also include “the reason why no alternative means of separation from likely abusers can
be arranged.” The same groups also suggested similar changes—in line with DOJ' s
standards — to proposed paragraph (c), including documenting duration of protective
custody and requiring reasonable steps to remedy conditions that limit access, including a
prohibition on denial of accessto telephones and counsel. Inasimilar vein, one group
suggested the agency be informed each time a suspected victim is placed in custody.
Former Commissioners suggested that any segregated individuals have access to

programs, privileges, education, and work opportunities to the extent possible, but if
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restricted, required documentation of: the limited opportunities, the duration, and the
reasons therefor.

Response. ICE'’s existing detention standards uniformly require that facilities
document the precise reasons for placement of an individual in administrative
segregation, as well as (under PBNDS 2008 and 2011) any exceptionsto the general
requirement that detainees in protective custody be provided access to programs,
visitation, counsel, and other services available to the general population to the maximum
extent practicable, consistent with the practices advocated by commenters. ICE has also
finalized a segregation review policy directive which establishes policy and procedures
for ICE review and oversight of segregated housing decisions.

Comment. Some groups and a collective comment of advocates suggested
including a provision that would make explicit that protective custody always be
accomplished in the least restrictive manner capable of maintaining the safety of the
detainee and the facility; commenters expressed concern about long-term detrimental
health effects from segregation. One commenter stated his belief that segregation can be
used for punitive purposes rather than to protect detainees, which should be addressed.

Response. DHS believes the concern is adequately addressed by the revised rule,
which requires that use of administrative segregation to protect vulnerable populations be
used only as alast resort and when no other viable housing option exist.

Comment. One advocacy group suggested detailed requirements describing the
minimum privileges of detaineesin protective custody, including normal accessto
educational and programming opportunities; at |east five hours a day of out-of-cell time,

including at least one hour daily large muscle exercise that includes access to outdoor
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recreation; access to the normal meals and drinking water, clothing, and medical, mental
health and dental treatment; access to personal property, including televisions and radios;
access to books, magazines, and other printed material; access to daily showers; and
access to the normal correspondence privileges and number of visits and phone calls,
including but not limited to comparable level of contact with family, friends, legal
guardians, and legal assistance.

Response. Existing | CE detention standards address in detail the minimum
programs, services, and privileges to which detainees in segregation must be afforded
access, including recreation, visitation, legal counsel and materials, health services,
meals, correspondence, religious services, and personal hygiene items, among others.
DHS does not believe that this level of specificity is necessary to additionally include in

this regulation.

Detainee Reporting (88 115.51, 115.151)

Summary of Proposed Rule

Sections 115.51 and 115.151 of the proposed rule required agencies to enable
detainees to privately report sexual abuse, prohibit retaliation for reporting the abuse, and
related misconduct. The proposed standards required DHS to provide instruction to
detainees on how to confidentially report such misconduct. The proposed standards also
required that DHS provide and facilities inform detainees of at least one way to report

sexual abuse to an outside public or private entity that is not affiliated with the agency,
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and that is able to receive and immediately forward the detainee’ s reports of sexual abuse

to agency officias, while allowing the detainee to remain anonymous, upon request.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. Commenters expressed general concern regarding the manner in
which reporting opportunities may be available. One advocacy group suggested that
allowing posting of information regarding consular notification as a means to satisfy the
requirement that detainees have at least one way to report sexual abuse outside the
agency is inadequate because cultural or other concerns may prevent victims from being
able or willing to inform an official of their government. The group also expressed
concern that other avenues be available to the detainee regardless of whether detained in
aholding facility. Former Commissioners of NPREC stressed the need for detainees to
have the ability to report sexual abuse to non-staff outside the agency or facility, while
another commenter suggested there be either a separate entity or an assigned trustworthy
officer to whom a detainee could report an incident. One organization stated the standard
should require proactive notification to detainees of opportunities to report crimes

confidentially, one-on-one, to an auditor.
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Response. DHS believes that these provisions adequately address the important
need for detainees to have multiple methods of reporting sexual assault and abuse. This
key protection requirement is reflected in the standard and in current agency practices.
With regard to immigration detention facilities, detainees can report incidents in several
ways, including by calling the JIC or the point of contact listed on the sexual abuse and
assault posters. Detainees may aso call the OIG, the Community and Detainee Helpline,
or report incidentsto CRCL. The Detainee Handbook and posters provide contact
information to detainees and also note that detainee reports are confidential. With respect
to holding facilities, detainees are provided with multiple ways to privately report sexual
abuse, including reporting to the DHS OIG.

Comment. The former Commissioners suggested including volunteers and
medical and mental health practitionersin the standard due to their unique situation of
common contact with detainees.

Response. The purpose of this provision isto ensure that the agency and facilities
create effective procedures for detainee incident reporting. Although the provision does
not explicitly address reporting to volunteers or healthcare practitioners, nothing in this
standard prohibits such reporting. In this connection, DHS notes that volunteers and
healthcare practitioners will receive specialized training regarding how to recognize and
handl e detainees who have been sexually abused or assaulted and how to respond to
detainee allegations. DHS believes that volunteers and healthcare practitioners will be a
valuable resource for detainees, but declines to add specific regulatory provisions for

individual avenues of reporting, beyond those already identified in the regulation.
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Comment. Some members of Congress commented generally that the standard
regarding abuse reports and responses to reports of abuse should be revisited to bein line
with DOJ s standard.

Response. DHS respectfully notes that with regard to detainee reporting, the final
standards are closely aligned with DOJ sinmate reporting provisions. The final standard
allows for multiple ways to privately report sexual abuse, retaliation for reporting sexual
abuse, or staff neglect or violations of responsibilities.

Comment. One organization suggested that any translations of adetainee's
complaints should be provided by a“neutral” translation company at no cost to the
detainee.

Response. DHS routinely uses translation services during interviews and when
taking complaints. When staff members or employees do not speak the same language as
the detainee, they may use athird party translation service that is under contract with the
agency. Thetrandation service fees are not charged to the detainee and although the fees
are paid by DHS, the trandation companies are not otherwise affiliated with the agency.

Comment. An organization stated that the standard should include a provision
allowing staff to report sexual abuse anonymously.

Response. Under the final standard staff are required to report incidents of sexual
abuse, and may fulfill that obligation by reporting outside the chain of command.
Separate and apart from this obligation, staff may call the JIC and OIG with anonymous
reports of sexual abuse and assault. Therefore, DHS declines to add a specific regul atory

provision allowing staff to report abuse anonymously.
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Comment. The former Commissioners suggested including an explicit provision
in this standard and in 8§ 115.52 prohibiting any report by a detainee regarding sexual
abuse from being referred to a staff member who is the subject of the complaint.

Response. DHS recognizes the importance of ensuring that alleged abusers are
not involved in any way with a detainee who lodges a complaint, and agrees that referral
to the subject of acomplaint would be inappropriate. Accordingly, multiple provisions of
this regulation separate the detainee victim from the subject of acomplaint, including a
requirement that the agency review and approve facility policies and procedures for staff
reporting. Moreover, the regulation requires such procedures to include a method by
which staff can report outside of the chain of command. More comprehensive,
appropriately tailored rules will be contained therein.

Similarly, 8 115.66 requires that volunteers, staff, and contractors who are
suspected of perpetrating sexual abuse be removed from duties requiring detainee
contact, and 8§ 115.166 requires agency management to take appropriate action when an
allegation has been made. Further, 88 115.64 and 115.164 require covered entities, upon
learning of an allegation that a detainee was sexually abused, to separate the alleged
victim and abuser. Current policy would prevent an individual who is the subject of an
allegation from being responsible for investigating the allegation. Taken together, these
factors sufficiently address the concern that underlines the comment, and DHS declines
to amend the regulatory text to further address the issue.

Comment. A human rights advocacy group suggested that the standard specify

that detainees are able to make free, preprogrammed calls to the OIG and CRCL, and that
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facilities must provide access to telephones, along with contact information to reach
consular officials.

Response. Under current agency practice, all calls made by a detainee to the OIG
and the JIC are preprogrammed and free of charge. CRCL isunable to handle alarge
volume of calls from detainees and is not staffed outside of business hours, but detainees
may send written complaints to CRCL, including by e-mail. The standard already
requires that facilities provide instructions on how detainees may contact their consular
official.

Comment. An advocacy group and former Commissioners of NPREC
recommended including a provision that DHS will not remove from the country or
transfer to another facility detainees who report or make a grievance regarding sexual
abuse before the investigation of the abuse is complete, except at the detainee’ s request.

Response. DHS routinely considers whether detainees are suitable candidates for
alternatives to detention or prosecutoria discretion. Certainly, DHS through ICE
evaluates the detention status and removal proceedings for any sexual abuse victim to
determine whether the detainee should be placed on an order of supervision, released on
bond, or whether he or sheis eligible for aform of prosecutorial discretion such as
deferred action or parole. 1CE’s OPR has the authority to approve deferred action for
victimized detainees on a case-by-case basis where appropriate. As mandated in 88
115.22(h) and 115.122(e), al alleged detainee victims of sexual abuse that is criminal in
nature will be provided U nonimmigrant status information. OPR and HSI have the
delegated authority to certify USCIS Form 1-918, Supplement B for victims of qualifying
criminal activity that ICE is investigating where the victim seeks to petition for U

nonimmigrant status. Because these are routine agency practices and subject to agency
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discretion, DHS has declined to make changes in the final rule to specifically address the
various methods that could be used to release a detainee victim from detention. The
agency, through ICE, can and will use these methods for detainees with substantiated
sexual abuse and assault claims. DHS does not believe that a uniform stay of removal for
al aliens who lodge complaints is warranted.

With regard to transfers, ICE policy 11022.11, entitled Detainee Transfers,
governsthe transfer of all aliensin ICE custody. Pursuant to the policy, transfers are
discouraged unless a FOD or his or her designee deems the transfer necessary for the
following reasons: (a) to provide appropriate medical or mental health care; (b) to fulfill
an approved transfer request by the detainee; (c) for the safety and security of the
detainee, other detainees, detention personnel, or any ICE employee; (d) at ICE's
discretion, for the convenience of the agency when the venue of DOJ Executive Office
for Immigration Review proceedings is different than the venue in which the dienis
detained; (e) to transfer to a more appropriate facility based on the detainee’ sindividual
circumstances and risk factors; (f) upon termination of facility use; or (g) to relieve or
prevent facility overcrowding. |ICE’ stransfer policy is designed to limit transfers for al
aliens and provides adequate protection for aliens who have sexual abuse complaints or
grievances.

Comment. One group suggested that the standard provide for young survivors of
sexual abuse to have the option of release on their own recognizance and to remain
lawfully in the United States during the investigation. Another organization and a

collective comment of advocacy groups stated that the standard should provide for an
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assessment of any alleged victim who has reported abuse to determine if he or she would
be safer under alternatives to detention.

Response. DHS routinely considers whether detainees are suitable candidates for
aternatives to detention. Certainly, DHS through | CE evaluates the detention status of
any sexual abuse victim to determine whether the detainee should be placed on an order
of supervision, released on bond, or granted parole or deferred action. Because these are
routine agency practices and subject to agency discretion, DHS has declined to make
changesin the final rule to specifically address the various methods that could be used to
release a detainee victim from detention.

Comment. Some commenters expressed concern in regard to both this reporting
standard and other of the proposed standards that detainees may fear speaking up due to
retaliation or are unlikely to report incidences of sexual abuse to officers.

Response. DHS acknowledges that some detainees may fear reporting sexual
abuse. Assuch, thefinal standard includes 88 115.67 and 115.167 which protect
detainees from retaliation. Also, the standard as well as current practices provide
multiple ways a detainees can report sexual abuse that do not involve confronting an
officer or staff member.

Comment. One collective comment from advocacy groups suggested that DHS
make explicit in paragraph (a) that the policies and procedures to be developed by the
agency to ensure multiple ways of private detainee reporting are to be available while in
custody and after release or removal.

Response. The agency recognizes the benefit to detainees of reporting incidents

of sexual abuse or assault to a private entity. Detaineesin immigration facilities already
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have access to phone numbers for many private organizations that provide assistance in
response to awide range of complaints or inquiries.

Once a detainee has been removed or is otherwise no longer in agency custody,
the agency is not obligated to provide reporting procedures. However, it isavailable to
former detainees to contact the OIG, the JIC, CRCL or a private entity to report any

incidents even after they are no longer in agency custody.

Grievances (8 115.52)

Summary of Proposed Rule

The standard contained in the proposed rule prohibited the facility from imposing
any deadline on the submission of a grievance regarding sexual abuse incidents. The
standard mandated that facilities allow detaineesto file aformal grievance at any time
before, during, after, or in lieu of lodging an informal complaint related to sexual abuse.
The standard further required the facility to issue a decision on the grievance within five

days of receipt.

Changesin Fina Rule

DHS is modifying paragraph (e) by adding a requirement that the facility respond

to an appeal of the grievance decision within 30 days and by requiring facilities to send
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al grievances related to sexual abuse to the appropriate ICE Field Office Director at the

end of the grievance process.

Comments and Responses

Comment. Some commenters suggested that DHS provide additional processes
and procedures for emergency grievances. One advocacy group suggested that proposed
paragraph (c)’s requirement for protocol on time-sensitive, immediate-threat grievances
iStoo open-ended, as it should set out criteria or guidance as to what facilities
procedures should accomplish and require agency approval of the procedures. Another
organization stated the filing process itself for an emergency at-risk grievance should be
explicitly included in the standard, for when a detainee alleges he or sheis subject to a
substantial risk or imminent sexual abuse.

Response. Thefinal standard is meant to enhance existing agency policies and
detention standards that seek to prevent, detect, and respond to sexual abuse incidents by
establishing general regulatory requirements for immigration detention facilities. ICE’s
detention standards provide detailed grievance procedures, including requirements for
individual facility emergency grievance processes. Common elements of these
procedures have been included in the regul atory language. However, the agency believes
that its longstanding grievance procedures are comprehensive and adequately address the
public’s concerns. Furthermore, each facility’ s grievance procedures are inspected to

ensure that they are being properly executed.
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Comment. An advocacy group suggested that proposed paragraph (e)’'s
grievance-response timeframe should also include a provision adding a 30-day maximum
time limit for the agency’ s response to an appeal of an agency’s decision on a grievance.

Response. DHS accepts the suggested revision to the grievance appeal process
described in paragraph (e) by including a requirement to respond to an appeal of the
grievance decision within 30 days.

Comment. Regarding the substance of the grievance itself, a group suggested that
the standard should require that no sexual abuse-related grievance should be denied based
upon any detainee failure to properly fill out and submit aformal grievance; the
substance of the grievance should be sufficient to trigger the facility’ s response on the
merits.

Response. Any allegation of sexual assault isthoroughly investigated by the
agency or by local law enforcement, if appropriate. The fact that a grievance form was
not properly filled out or submitted would never be grounds to not investigate a
detainee’ s abuse claim.

Comment. A commenter expressed concern that the standard should require
facilities to provide DHS with a copy of each grievance and disposition so DHS can
effectively monitor the facilities.

Response. DHS has revised the regulatory text to require facilities to send all
grievances related to sexual abuse and the facility’ s decisions with respect to such
grievances to the appropriate |CE Field Office Director at the end of the grievance

process. In addition, facilities are required under 88 115.89 and 115.189 to keep all
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grievances on file. Each facility isinspected under 88 115.88 and 115.188 to ensure that

it isfollowing the grievance process and handling each grievance properly.

Detainee Access to Outside Confidential Support Services (§ 115.53)

Summary of Proposed Rule

The standard contained in the proposed rule required agencies to provide
detainees with access to outside confidential support services and that the information
about these services will be provided to them. The standard further required that
detainees and these confidential support services will have reasonable communication in

as private a manner as possible.

Changesin Fina Rule

DHS is adding paragraph (d) requiring facilities to inform detainees, prior to
giving them access to outside resources, of the extent to which such communications will
be monitored and to which reports of abuse will be forwarded to authorities in accordance

with mandatory reporting laws.

Comments and Responses
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Comment. One commenter suggested that when an assault occurs, facilities
should make available to detainees updated lists of resources and referralsto
professionals.

Response. DHS agrees that detainees should have access to resources and
referrals to professionals when appropriate. The final standards adequately address these
needsin this section and also in 88 115.21, 115.81-83. This section provides that each
facility use available community resources and services to provide support to detainees.
In addition, 8 115.53 requires facilities to maintain or attempt to enter into agreements
with community service providers or national organizations that provide legal advocacy
and emotional support. Section 115.33 also requires facilities to provide detainees with
information about local organizations that can assist detainees. A detainee does not have
to wait for hisor her allegation to be substantiated before being able to use these services;
the facility must make the services available much earlier on.

Section 115.21, which covers forensic medical examinations, requires facilities to
make use of outside victim services following sexual abuse incidents. These services
include rape crisis center information, a qualified staff member from a community-based
organization, or aqualified agency staff member. Section 115.21 also provides that a
forensic medical examination shall be arranged when appropriate for medical or
evidentiary reasons and at no cost to the detainee.

Sections 115.81-115.83 require referrals for medical follow-up, unimpeded access
to emergency medical treatment and crisis intervention services, medical and mental

health evaluations, and follow-up services.
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Comment. Commenters expressed concerns over confidentiality provisionsin
this standard. Regarding the outside support services, an advocacy group stated that all
communications between detainees — particularly LGBTI detainees — and such
organizations should remain confidential, with a detainee being notified when
confidentiality of acommunication is not guaranteed. Two collections of advocacy
groups expressed similar concern, calling for replacing “in as confidential a manner as
possible” with complete confidentiality, and adding requirements for an exception that —
when such confidentiality is not possible — the facility document the reason(s) therefor
and inform the detainee of the extent of monitoring and the extent of any forwarding of
reports of abuse to authorities under mandatory reporting laws. Some members of
Congress also stated that full confidentiality is necessary in communications with service
providers like rape crisis counselors. Another advocacy group as well as a collection of
youth, immigration and disability groups and a human rights group focused, respectively,
on the specific needs for confidentiality in regard to medical and mental health care
records and also trauma and support services.

Response. DHS agreesthat it isimportant for all victims, regardless of their
sexual orientation, to have access to confidential services. The standard requires agencies
to “ enable reasonable communication between detainees and these organi zations and
agencies, in as confidential amanner as possible.” Unfortunately, DHS cannot guarantee
complete confidentiality in all situations, because it may be difficult for agenciesto
ensure compl ete confidentiality with all forms of communication due to factors such as
the physical layout of the facility or the use of automatic phone monitoring systems,

which may be difficult to suspend for support calls without requiring the detainee to
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make a specific request. Asaresult of confidentiality concerns, DHS added paragraph
(d), which will require facilities to inform detainees prior to giving them access to outside
resources, of the extent to which such communications will be monitored and the extent
to which reports of abuse will be forwarded to authorities in accordance with mandatory
reporting laws.

As ICE’ s Detainee Handbook explains, communications between detainees and
investigators are private and detainees’ medical and administrative files are locked in
secure areas to ensure confidentiality.

DHS encourages facilities to establish multiple procedures for detainee victims of
sexual abuse to contact external advocacy and support groups. While not ensuring ideal
privacy, phones may provide the best opportunity for detainees to ask for assistancein a
timely manner. Privacy concerns may be addressed through other means of contacting
outside organizations, such as allowing confidential correspondence, opportunities for
phone contact in more private settings, or the ability of the detainee to make a request to

contact an outside advocate through a chaplain, clinician, or other service provider.

Third-Party Reporting (88 115.54, 115.154)

Summary of Proposed Rule

Standards 115.54 and 115.154 in the proposed rule required facilities to establish
amethod to receive third-party reports of sexual abuse and publicly distribute

information on how to report such abuse on behalf of a detainee.
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Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Staff Reporting Duties (88 115.61, 115.161)

Summary of Proposed Rule

The standards in the proposed rule required that staff immediately report: (1) any
knowledge, suspicion, or information regarding an incident of sexual abuse that occurred
in afacility; (2) retaliation against detainees or staff who reported such an incident; and
(3) any staff neglect or violation of responsibilities that may have contributed to an
incident or retaliation. The proposed standards prohibited the agency from revealing any
information related to a sexual abuse report to anyone other than to the extent necessary
to make medical treatment, investigation, law enforcement, and other security and

management decisions.
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Changesin Final Rule

DHS now explicitly requires covered staff to report retaliation against detainees
or staff who participated in an investigation of an incident of sexual abuse that occurred
inafacility. Previoudly, the reporting requirement in these standards did not explicitly
cover such retaliation (although it did cover retaliation against detainees or staff who
reported an incident of sexual abuse). Otherwise, DHS is adopting the regulation as

proposed.

Comments and Responses

Comment. A commenter suggested expanding paragraph (a) to require staff to
report not only “any knowledge, suspicion, or information regarding . . . retaliation
against detainees or staff who reported” an incident of sexual abuse, but also any
knowledge, suspicion, or information regarding retaliation against detainees or staff that
provided information pertaining to such an incident.

Response. DHS agrees that anti-retaliation measures are of paramount
importance in this context, and has therefore included a range of measures, including 88
115.67 and 115.167, intended to deter retaliatory conduct. Under these provisions,
agency employees (and others) may not retaliate against any person, including a detainee,
for, inter alia, reporting, complaining about, or participating in an investigation into an

allegation of sexual abuse.
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With respect to staff reporting specifically and in response to the comment, DHS
revised 88 115.61(a) and 115.161(a) to require all staff to immediately report retaliation
against detainees or staff who reported or participated in an investigation about sexual
abuseincidents. Prior to thisrevision, the reporting requirement did require reporting
about retaliation against detainees or staff who reported an incident of sexual abuse, but
did not explicitly cover reports of retaliation against individuals who participated in
investigations.

Comment. An advocacy group suggested adding language to paragraph (a) that
would allow staff to anonymously report sexual abuse and harassment of detainees.

Response. DHS agreesthat it is essential for staff to have anonymous methods of
reporting sexual abuse and assault incidents. Under 2006 agency policy and the
SAAPID, agency staff isrequired to ensure immediate reporting of any incident of sexual
abuse or assault by the facility to the local |CE personnel, who must then notify the ICE
JIC telephonically within two hours and in writing within 24 hours. Reporting directly to
the JIC allows staff to report incidents anonymously without having to report up through
their chain of command. DHS believes that the allowance of anonymous reporting is
adequately addressed between these policies and paragraph (a) of this standard which
allows for “methods by which staff can report outside of the chain of command.”
Because an express regulatory provision would be redundant to a number of measures
that are currently in place, and because DHS believes that the anonymous reporting
option must be carefully controlled to ensure that staff also meet their mandatory
reporting duties properly and effectively, DHS does not believe that the recommended

added language is necessary.
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Protection Duties (88 115.62, 115.162)

Summary of Proposed Rule

The standards contained in the proposed rule required that when an agency
employee or facility staff has a reasonable belief that a detainee is subject to a substantial
risk of imminent sexual abuse, he or she must take immediate action to protect the

detainee.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Reporting to Other Confinement Facilities (88 115.63, 115.163)

Summary of Proposed Rule
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The standards contained in the proposed rule mandated that upon receiving an
allegation that a detainee was sexually abused while confined at another facility, the
facility receiving the allegation must (1) notify the appropriate office of the facility where
the sexual abuseis aleged to have occurred as soon as possible, but no later than 72
hours after receiving the allegation; and (2) document the efforts taken under this section.
The agency office that receives such notification, to the extent covered by the regulation,

must ensure the allegation is referred for investigation.

Changesin Final Rule

DHS is modifying the notification language in paragraph () for both § 116.63
and 8 115.163 to require agencies and facilities that receive allegations of abuse at a
different facility to notify the appropriate office of the agency or the administrator of the

facility where the alleged abuse occurred.

Comments and Responses

Comment. The former Commissioners of NPREC recommended that DHS define
who specifically in the agency or facility is required to notify another facility, upon
receiving an allegation of detainee sexual abuse in another facility. The group suggested
following the DOJ PREA final rule by using the term “facility head.”

Response. DHS understands the concern of confusion as to who is responsible for

reporting allegations to other confinement facilities and has subsequently revised §
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115.63. With regard to Subpart A, the SAAPID requires that when an aleged assault is
reported at another facility, the facility receiving the allegation report it to the
administrator of the facility where the alleged sexual abuse or assault occurred. DHS
revised § 115.63, which complements the SAAPID, and also revised § 115.163 to now
require notification to “the appropriate office of the agency or the administrator of the
facility where the alleged abuse occurred.” The provision allows notification to the
appropriate office of the agency because in some cases the allegations may concern ICE
or CBP holding facilities for which notification to the JIC would be more appropriate, for
any of arange of reasons. Under the DHS standard as well asthe DOJ standard, if a
covered facility learns of sexual abuse in another facility, the covered facility will notify
the other facility, and document such notification in writing. DHS believes that as
currently written the provision satisfies the concern for facility to facility reporting and
does not believe that adding “facility head” will strengthen the provision as currently
written.

For Subpart B facilities, where detention isrelatively brief, and in order to
minimize delay, the agency official responsible for notifying another confinement facility
of an allegation of sexual abuse will depend on which office receives the allegation.
DHS believes that specifying “facility head” within this section will limit which office
can either notify or be notified and may therefore postpone the communication between
facilities which would not be in the best interest of the victim. For this reason, DHS
believes that the provision will be most effective as currently written and declines to

adopt the “facility head” language.
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Responder Duties (88 115.64, 115.164)

Summary of Proposed Rule

The standards contained in the proposed rule required that the first employee or
staff member that responds to the sexual abuse report separate the alleged victim and

abuser and preserve and protect the crime scene until evidence can be collected.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Coordinated Response (88 115.65, 115.165)

Summary of Proposed Rule

Sections 115.65 and 115.165 in the proposed rule required a multidisciplinary

team approach in the response to an incident of sexual abuse.
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Changesin Final Rule

DHS revised each standard to clarify that notification requirements related to the
transfer of detainee victims of sexual abuse will differ depending on whether or not the
receiving facility is covered by these standards. Asin the proposed rule, when the
receiving facility is not covered by these standards, the sending facility must inform the
receiving facility of theincident and the victim’s potential need for medical or socia
services, unless the victim requests otherwise. Otherwise, DHS is adopting the regulation

as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Protection of Detainees From Contact with Alleged Abusers (88 115.66, 115.166)

Summary of Proposed Rule

The standard in the proposed rule with respect to immigration detention facilities
required the agency or facility to remove from all duties requiring detainee contact,

pending the outcome of an investigation, staff, contractors, and volunteers suspected of
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perpetrating sexual abuse. The standard with respect to holding facilities required agency
management to consider such removal for each allegation of sexual abuse, and to do so if

the seriousness and plausibility of the allegation make removal appropriate.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. Some commenters suggested that as with immigration detention
facilities, holding facilities that have staff, contractors, or volunteers that are suspected of
sexual abuse should remove such persons from all duties requiring detainee contact
pending the outcome of an investigation. They believe that requiring removal is
important for the protection of the victim aswell as othersin the facilities. An advocacy
group commented that leaving 8§ 115.166(a) unrevised will leave open the possibility for
a perpetrator to continue to have access to the detainees during the reporting and
investigating processes.

Response. DHS believes that the language used in § 115.166 is the appropriate
approach to protect detainees while an investigation is pending in a holding facility.
DHS recognizes the desire for consistency between Subpart A and Subpart B of the
regulation. However, DHS believes that § 115.166, as proposed and in final form,

appropriately addresses the unique needs associated with holding facilities, including
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limited staffing resources. Furthermore, 8 115.166 requires supervisors to affirmatively
consider removing staff pending the completion of an investigation, and to remove them
if the seriousness and plausibility of the allegation make such removal appropriate (as
opposed to automatically placing employees on administrative duties even where, for
example, the alegations are not plausible because the subject of the allegation was not on
duty at the time of the alleged incident).

With respect to ICE holding facilities, the SAAPID reinforces the regulation by
requiring the removal of an |CE employee, facility employee, contractor, or volunteer
suspected of perpetrating sexual abuse or assault to be removed from all duties requiring
detainee contact pending the outcome of an investigation. The term “suspected of” is
intended to allow the agency or facility a modest exercise of discretion with respect to
whether any suspicion exists. By requiring that the individual be “ suspected of”
perpetrating sexual abuse and assault, DHS intends to ensure that staff, contractors, and
volunteers are not removed for plainly implausible or plainly erroneous allegations (e.g.,
a detainee may claim that a specific staff member assault him when, in fact, that staff
member was not at the facility during the alleged incident).

DHS believes that by assigning staff, contractors, and volunteers to duties away
from detainees when necessary, DHS will provide sufficient protection to detainees.

Comment. Some commenters suggested adding the same language that is
currently in DOJ s PREA final rule concerning collective bargaining agreements. The
DOJ standard prevents an agency or governmental entity responsible for collective
bargaining on the agency’ s behalf from entering into or renewing any collective

bargaining agreement or other agreement that limits the agency’ s ability to remove staff
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suspected of perpetuating sexual abuse from contact with any inmates pending the
outcome of an investigation. The commenters believe that this adjustment will prevent
DHS from entering into collective bargaining agreements that frustrate the objective of
the standard.

Response. DHS respectfully declines to add the language concerning collective
bargaining agreements. DHS believes adding the language suggested by the commenters
isunnecessary. The DHS rule requires affirmative steps in response to an allegation of
sexual abuse. Removal from detainee interaction during the investigation processis
required for staff, contractors, and volunteers suspected of perpetrating sexual abusein
immigration detention facilities. In response to an allegation of sexual abuse in aholding
facility, agency management shall remove any staff, contractor, or volunteer from duties
requiring detainee contact pending the outcome of an investigation, where the seriousness
and plausibility of the allegation make removal appropriate. This provides a greater level
of protection and requires more significant affirmative action than a limitation on
collective bargaining agreements.

Comment. Some commenters suggested changing § 115.66 to apply not to staff,
contractors, or volunteers that are “ suspected of perpetrating” sexual abuse, but to staff,
contractors, or volunteers that are “alleged to have perpetrated” sexual abuse.

Response. PBNDS 2011 uses the term, “suspected of perpetrating.” The use of
conflicting terms could pose bargaining issues. “Suspected of perpetrating” allows for a
modest exercise of discretion to determine whether an allegation has any reasonable basis
infact. DHS believes that the use of the term “ suspected of perpetrating” as opposed to

“alleged to have perpetrated” will adequately ensure the safety and security of detainees.
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Agency Protection Against Retaliation (88 115.67, 115.167)

Summary of Proposed Rule

The standards contained in the proposed rule required that agency and facility
staff and employees not retaliate against any person, including a detainee, who reports,
complains about, or participates in an investigation into an allegation of sexual abuse, or

for participating in sexual activity as aresult of force, coercion, threats, or fear of force.

Changesin Final Rule

DHS added a new paragraph (b) to Subpart A of the final rule which requires the
agency or facility to “employ multiple protection measures, such as housing changes,
removal of alleged staff or detainee abusers from contact with victims, and emotional
support services for detainees or staff that fear retaliation for reporting sexual abuse or for

cooperating with investigations.”

Comments and Responses

Comment. Many commenters suggested adding language that will protect from

retaliatory deportation any detainees that report, complain about, or participate in an
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investigation into an allegation of sexual abuse, or for participating in sexual activity asa
result of force.

Response. DHS agrees that removal should never be used solely to retaliate
against a detainee who reports sexual abuse. To address this concern, 88 115.67 and
115.167 explicitly prohibit any retaliatory behavior, which is a broader form of protection
and is therefore adequate to address thisrisk.

Comment. Multiple commenters suggested that the standards in 88 115.67 and
115.167 should be replaced with the corresponding DOJ PREA standards. Some
members of Congress commented generally that the retaliation standard should be
revisited to bein line with DOJ s standard. One commenter notes that the DOJ PREA
standards detail specific protection measures that the agency must take to ensure
retaliation does not occur.

Response. In response to comments about aligning DHS's § 115.67 standards
with DOJ s, DHS again reviewed the DOJfinal rule and added a new paragraph to
Subpart A of the final rule, which requires the agency to use multiple measures to protect
detainees who fear reporting sexual abuse or fear cooperating with investigations.

DHS did not incorporate the language used in DOJ s paragraph (@) because
DHS s language provides greater protection by prohibiting retaliation immediately,
instead of relying on apolicy to be drafted in the future. Given ICE’s more direct
oversight over itsimmigration detention facilities, the agency isin a better position to
prohibit and take action against acts of retaliation by detainees or staff. DOJ s paragraph
(d) was not incorporated for the same reason, and because status checks are redundant —

for 90 days following areport of sexual abuse, the agency or facility must monitor to see
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if there are facts that may suggest possible retaliation by detainees or staff, and shall act
promptly to remedy any such retaliation. DHS believesthat itsfinal ruleistailored
effectively to immigration detention and therefore, does not need to mirror the DOJ rule
to provide adequate protection to detainees.

DHS chose not to include proposed language about employing multiple protection
measures in Subpart B. Given the relatively short time of detention in holding facilities,
housing assignments are not applicable. Section 115.164, Responder Duties, includes a
requirement to separate the alleged victim and abuser. With respect to the comment
regarding providing emotional support services to staff, note that CBP offers afull range
of assistance to agency employees through the WorkLife4Y ou Program and the
Employee Assistance Program.

Comment. One commenter suggested the addition of a paragraph in § 115.67 that
would require the facility’s PSA Compliance Manager, or assignee, to make sure the
mandates of § 115.22 are fulfilled.

Response. Sections 115.11(d) and 115.111(d) already serve this function by
ensuring the PSA Compliance Manager has “ sufficient time and authority to oversee
facility efforts to comply with facility sexual abuse prevention and intervention policies
and procedures.”

Comment. One commenter suggested that this standard explicitly address
transferring victims as aform of retaliation or as a means of protection from alleged
perpetrators.

Response. DHS recognizes the need to eliminate unnecessary detainee transfers.

Eliminating unwarranted transfers of sexual assault victimsfor retaliatory reasons are a

173



high priority for the agency. ICE Policy 11022.11, entitled Detainee Transfers, was
developed and implemented to reduce detai nee transfers and specifically notes that
transfers should not be conducted unless certain articulated factors are considered by the
FOD or hisor her designee. DHS believesthat the protections afforded by ICE’ s transfer
policy apply to all detainees, not just those who have made sexual assault alegations or
those participating in investigations. Section 115.67 of these standards also includes an
explicit prohibition against any form of agency retaliation against victims of sexual abuse

or assault, including retaliatory housing changes.

Post-Allegation Protective Custody (8115.68)

Summary of Proposed Rule

The standard contained in the proposed rule required the facility to place detainee
victims of sexual abuse in a supportive environment that is the least restrictive housing
option possible. The standard provided that detainee victims shall not be returned to the
general population until proper re-assessment is completed. The standard further
required that detainee victims are not to be held for longer than five days in any type of
administrative segregation, except in unusual circumstances or at the request of the

detainee.

Changesin Final Rule
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The final rule adds a requirement for facilities to notify the appropriate ICE FOD
whenever a detainee victim has been held in administrative segregation for 72 hours.

Upon receipt of such notification, the final rule also requires that the ICE FOD
conduct areview of the placement to consider whether the placement isonly as alast
resort and when no other viable housing options exist, and whether — in the case of a
detainee victim held in administrative segregation for longer than five days — whether the

placement isjustified by extraordinary circumstances or is at the detainee’ s request.

Comments and Responses

Comment. One advocacy group suggested adding a statement in paragraph (b)
requiring the facility to report to the agency within 24 hours the placement of suspected
sexual abuse victimsin protective custody.

Response. As noted above, the final rule adds a requirement for facilitiesto
notify the appropriate ICE FOD whenever a detainee victim has been held in
administrative segregation for 72 hours. |CE notes that it has also chosen to proceed by
policy in this area, as noted above in the discussion relating to § 115.43.

Comment. Some commenters suggested further defining the term “unusual
circumstances’ in paragraph (b) to include the actual circumstances in which prolonged
protective custody might be warranted. Commenters wrote that vulnerable detainees may
request protective custody for a prolonged period of time because they are unaware of

thelir rights.
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An advocacy group suggested that the agency supervisor be notified when a
detaineeis placed in administrative custody for more than five days. Once the agency
supervisor is notified, this person should be tasked with conducting areview of the
segregation as well as looking for other placements for the detainee as long as the
detainee is not subject to mandatory detention.

Response. Thefinal standard includes new requirements for agency notification
whenever an individual has been held in administrative segregation for 72 hours, and
agency review of such casesto determine whether the placement isonly as alast resort
and when no other viable housing options exist. Where a detainee victim has been held
in administrative segregation for longer than five days, the agency must also review
whether the placement isjustified by extraordinary circumstances, or is at the detainee’s
own request. DHS does not believe that further definition of the term “unusual
circumstances’ is necessary based on any concern that detainees' lack of awareness of
their rights will lead them to request prolonged protective custody. In ICE’s experience,
detainees are not likely to affirmatively request continued protective custody unless they
desire to remain segregated. Thisfinal rule includes strong provisions on detainee
education in this context.

Comment. One commenter stated that protective custody should only be used as
alast resort.

Response. Section 115.68 has been revised to require the FOD to determine
whether the placement in segregation is used only as alast resort and when no other

viable housing options exist.
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Comment. One commenter recommended that paragraph (c) have a defined
timeline for reassessments.

Response. Paragraph (b) of this standard imposes a 5-day limitation on the
continuous segregation of detainee victimsin protective custody, inclusive of any time
necessary to complete are-assessment. The final rule also requires facilities to notify the
|CE FOD whenever a detainee victim has been held in administrative segregation for 72
hours.

Comment. Multiple commenters suggested that, for alleged victims who have
been placed in post-allegation protective custody, DHS should incorporate a strong
presumption of full release from custody, potentially under programs that provide
alternatives to detention.

Response. Under the regulation, the facility shall place detainee victims of sexual
abuse in a supportive environment that is the least restrictive housing option possible. A
detainee who isin post-allegation protective custody shall not be returned to the general
population until completion of a proper re-assessment, taking into consideration any
increased vulnerability of the detainee as aresult of the sexual abuse. Inlight of the
strong protections required under this standard, and because alternatives to detention
programs continue to be available under the regulation, DHS declines to incorporate a
presumption in favor of release. In addition to the detainee’ s personal vulnerability, DHS
will continue to make rel ease decisions based upon other generally applicable factors,
including, inter alia, individual security considerations, applicable statutory detention

mandates, and available custodial optionsin each case.
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Criminal and Administrative I nvestigations (88 115.71, 115.171)

Summary of Proposed Rule

The standards contained in the proposed rule required investigations by the
agency or the facility with the responsibility for investigating the allegation(s) of sexual
abuse be prompt, thorough, objective, and conducted by specially trained, qualified
investigators. The proposed standard also required agencies and facilities to conduct an
administrative investigation of (1) any substantiated allegation and (2) any
unsubstantiated allegation that, upon review, the agency deems appropriate for further

administrative investigation.

Changesin Final Rule

DHS made minor revisions to the Subpart B provision, to clarify that
responsibility for conducting criminal and administrative investigations or referring
allegations to the appropriate investigative authorities ultimately lies with the agency, and

not the facility. Otherwise, DHS is adopting the regulation as proposed.

Comments and Responses

Comment. Commenters suggested that all allegations of sexual abuse be

investigated, including third party and anonymous reports. There was a recommendation
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that DHS cross reference this standard with 8§ 115.34 with regard to the requisite
qualifications of the investigator.

Response. Section 115.22 requires that all allegations of sexual abuse be
investigated. The purpose of 8 115.71(a) isto clarify investigative responsibility (e.g.,
the division of responsibility between the agency/facility/state/local law enforcement)
and to require that investigators be properly trained and qualified. Allegations may be
made directly by a detainee or by athird party such as an attorney, afamily member,
another detainee, a staff member, or an anonymous party. The source of the alegation
does not affect the requirement that all allegations of sexual abuse be investigated. DHS
clarifies here that specialized training for investigators is addressed in § 115.34.

Comment. There were several advocacy groups that suggested that prosecutorial
discretion be exercised with regard to victims and witnesses of sexual abuse and assaullt,
especially young survivors of sexua abuse and assault. Other commenters suggested that
victims be given the option of release on their own recognizance during the investigation
process with the understanding that they would remain in the United States lawfully. A
similar suggestion was made by another commenter in that victims should be given the
ability to be released on their own recognizance, on bond, or through an alternative
detention program and the ability to stay in the United States while the investigation is
carried out.

Response. Toolsfor prosecutorial discretion already are available for victims of
sexual abuse and assault.® Deferred action refers to the decision-making authority of 1CE,

among other entities, to allocate resources in the best possible manner to focus on high

5 See generally id.
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priority cases, potentially deferring action on cases with alower priority. Deferred action can
be used by ICE for any alien victim, including a victim in detention, due to the victim’ s status
as an important witness in an ongoing investigation or prosecution.

Administrative Stay of Removal (ASR) is another discretionary tool that permits |ICE
to temporarily delay the removal of an alien. Any alien, or law enforcement agency on
behalf of an alien, who is the subject of afinal order of remova may request ASR from ICE.
An ASR may be granted after the completion of removal proceedings up to the moment of
physical removal.

Longer term immigration relief may be available, including in the form of U
nonimmigrant status. U nonimmigrant status protects victims of qualifying crimes
(including sexual assault and felonious assault) who have suffered substantial mental or
physical abuse as aresult of the crime and are willing to assist law enforcement authoritiesin
the investigation or prosecution of the criminal activity. U nonimmigrant status is self-
petitioning and requires a law enforcement certification.

DHS also routinely considers whether detainees may be suitable candidates for
release on their own recognizance or on bond, or participation in an alternative to

detention program.

Evidentiary Standard for Administrative I nvestigations (88 115.72, 115.172)

Summary of Proposed Rule
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The standards contained in the proposed rule required that agencies not impose a
standard higher than a preponderance of the evidence in determining whether allegations

of sexual abuse are substantiated.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Reporting to Detainees (8 115.73)

Summary of Proposed Rule

The standard found in 8 115.73 in the proposed rule required the agency to notify
the detainee of the result of the investigation when the detainee is still in immigration

detention, as well as where otherwise feasible.

Changesin Final Rule
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DHS is adopting the regulation as proposed.

Comments and Responses

Comment. One advocacy group suggested that holding facilities have a
comparable provision with what is currently proposed for immigration detention
facilities. They further suggested that there be an attempt for DHS to forward the
outcome of the investigation to the detainee, especially when the detainee is till in
detention dueto their belief that if thereis alack of incident follow-up there will be a
lack of accountability within the holding facility.

Response. DHS notes that DOJ did not apply its standards regarding reporting to
inmates in the context of lockups, due to the short-term nature of lockup detention.
Similarly, due to the short-term nature of detention in holding facilities, DHS declines to
accept the suggestion to include a provision on detainee natification of investigative
outcomes for allegations made in holding facilities.

Comment. Some commenters suggested that DHS' s proposed standard should
follow the DOJ standard. The DOJ standard describes what type of notification will be
delivered to the inmate concerning their abuser and the investigation, that such
notifications will be documented, and that notifications will no longer be required when
the inmate/victim is released from custody. A commenter wrote that failure to provide
updates on the agency’ s response to an allegation of sexual abuse increases the survivor’'s
anxiety about future abuse and decreases the survivor’s belief that his or her report is

being taken serioudly.
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Response. DHS does not believe it is necessary to adopt the DOJ standard on
notifications. |CE already has the responsibility to inform detainees of the outcome of
any investigation as well as any responsive action taken. Ininstancesin which the
detainee has been moved to another facility, coordination between facilitiesis required, in
part to ensure that the investigative outcome can be shared with the detainee.

With regard to notifying the detainee of actions taken against an employee, DHS
agrees that agency follow-up can be of great importance to victims, and therefore requires
the agency to notify the detainee asto the result of the investigation and any responsive
action taken. In the immigration detention facility context, DHS has also undertaken to
perform this follow-up whenever feasible, even after the detainee has been released from
custody. AsDHS noted in its proposal, DHS believes that its approach strikes the proper
balance between staff members’ privacy and the detainee’ s right to know the outcome of
the investigation.

In light of the breadth of the DHS provision, DHS notes that in its experience,
state privacy laws and union guidelines may prohibit sharing certain information about
disciplinary actions taken against employees. Releasing details about an employee's
punishment could be in violation of these privacy laws or policies. DHS cannot require
that specific information about sanctions taken against an employee be included in post-
investigation follow-up with the detainee. However, consistent with the regulatory text,
where the information is available to the agency and can be provided in accordance with

law, it will be provided.

Disciplinary Sanctionsfor Staff (88 115.76, 115.176)
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Summary of Proposed Rule

The standards contained in the proposed rule provided that staff shall be subject to
disciplinary actions up to and including termination for violating agency sexual abuse
policies, and that termination shall be the presumptive disciplinary sanction for staff that
engaged in or threatened to engage in sexual abuse, as defined in the regulation. The
proposed standards further provided that if a staff member is terminated for violating
such policies, or if a staff member resignsin lieu of termination, a report must be made to
law enforcement agencies (unless the activity was not criminal) and to any relevant

licensing bodies, to the extent known.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. One commenter suggested that repeat offenders should be subjected to
criminal and civil sanctions, and facilities that have recurrences of sexual abuse and
assault claims (paying specific attention to juvenile facilities) should be penalized and

closely monitored. Another commenter suggested that if multiple substantiated cases of
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sexual abuse have been found in afacility, the facility should be closed or lose its
contract with DHS.

Response. DHS declines to make the requested revision to the standard. DHS
does not have criminal prosecution authority. Furthermore, the PREA statute itself does
not provide for civil penalties, as suggested by the comment. DHS takes extremely
seriously any allegations or substantiated incidents of sexual abuse. All facilitieswill be
closely monitored for how they respond to sexual abuse and assault reports; address
safety, medical, and victim services issues; and coordinate criminal and administrative
investigative efforts. While monitoring is recognized as a crucial element, DHS does not
concur with the suggestion that facilities with recurring allegations or a higher number of
allegations should always be penalized, as the subsequent investigation may or may not
substantiate an alegation. In addition, detainee population size must be taken into
account when assessing the number of allegations at a given facility over a period of
time. However, when investigations or audits reveal a policy, procedural, or systemic
issue at the facility that has contributed to sexual abuse or assault, DHS will use its
authority to ensure that corrective actions are promptly taken. DHS emphasizes the
importance of working with the facility to take corrective and preventive action as the
appropriate response.

DHS recognizes that detainees who are minors have special vulnerabilities. With
the exception of juvenilesin the Family Residential Program, and rare cases where
minors with criminal records are held in juvenile detention facilities, most juvenilesarein

the care and custody of HHS/ORR, other than the brief period of time that such
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unaccompanied juveniles are in ICE custody prior to transfer to ORR. The monitoring of
those facilities is within the purview of HHS and outside the scope of DHS authority.

Comment. One commenter recommended that any person(s) regardless of
whether they are staff, contractors, or volunteers, and regardless of whether they work in
aDHS facility or contract facility, should be removed from their position at a detention
facility for violating agency sexual abuse or sexual harassment policies.

Response. DHS agrees that violation of agency sexual abuse and assault policies
merits discipline of employees and contractors, up to and including removal. However,
DHS does not have authority to require contract facilities to remove employees from
employment entirely, but only to require reassignment to a position where there will not
be contact with detainees. As such, the comment cannot be implemented as

recommended.

Corrective Action for Contractorsand Volunteers (88 115.77, 115.177)

Summary of Proposed Rule

The standards contained in the proposed rule required that any contractor or
volunteer who has engaged in sexual abuse be prohibited from contact with detainees.
The proposed rule further required that reasonable efforts be made to report to any
licensing body, to the extent known, incidents of substantiated sexual abuse by a

contractor or volunteer.
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Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. One commenter suggested that entities that have repeat offenses be
subject to both criminal and civil sanctions by the agency. The commenter further
suggested that contracted parties be subject to the same standards as non-contracted
parties and should have further repercussions for their actions other than employee
dismissal. The commenter suggested that afacility found to have repeat incidents should
be subject to harsher penalties and be monitored more closely.

Response. Similar to the response regarding 88 115.76 and 115.176, DHS
believes that a change is not warranted or appropriate to prescribe both criminal and civil
sanctions. DHS does not have criminal prosecution authority and the PREA statute
similarly does not provide for civil penalties. Nevertheless, DHS takes extremely
serioudly any alegations or substantiated incidents of sexual abuse.

Contract employees are subject to the same standards as agency employees and
investigations into allegations made against contractors are no less thorough than those
made against agency employees. All facilities will be closely monitored for how they
respond to sexual abuse and assault reports; address safety, medical, and victim services
issues; and coordinate criminal and administrative investigative efforts. DHS believes

that the best approach to remedy a situation of recurring sexual abuse and assault claims
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varies with the circumstances, and may include disciplining or removing individual
employees involved in the abuse, working with the facility to take corrective and
preventive action, regular facility monitoring, as well as terminating a contract with a
facility in its entirety.

Comment. One commenter recommended that any person(s) violating agency
sexual abuse or sexual harassment policies be removed from their position at the
detention facility regardless of whether the employee is staff, a contractor, or a volunteer
and regardless of whether the person worksin aDHS facility or contract facility.

Response. As discussed above in response to the comment received on 88 115.76
and 115.176, DHS agrees that violation of agency sexual abuse and assault policies
merits discipline of employees and contractors, up to and including removal. However,
DHS does not have authority to require contract facilities to remove employees from
employment entirely, but only to require reassignment to a position where there will not
be contact with detainees. Accordingly, the comment cannot be implemented as

recommended.

Disciplinary Sanctionsfor Detainees (8 115.78)

Summary of Proposed Rule

The standard contained in the proposed rule mandated that detainees be subject to
disciplinary sanctions after they have been found to have engaged in sexual abuse. The

standard mandates that discipline be commensurate with the severity of the committed
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prohibited act and pursuant to aformal process that considers the detainee’ s mental

disabilities or mental illness, if any, when subjecting the detainee to disciplinary actions.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. One commenter suggested that paragraph (a) specify that detainees
will only face disciplinary action for detainee-on-detainee sexual abuse because the
language in paragraph (e). Paragraph (e) prohibits the facility from disciplining a
detainee for sexual contact with staff unless there is afinding that the staff member did
not consent to such contact.

Response. DHS declines to make the proposed change to paragraph (a) because
this modification would preclude DHS from disciplining a detainee found to have
engaged in sexual contact with a non-consenting staff member (pursuant to paragraph (e)
of this standard). DHS believesit isimportant to retain the authority to discipline a
detainee for engaging in sexual abuse of a staff member.

Comment. One commenter suggested that two provisions from the DOJ PREA
standard be adopted by DHS. One provision in the DOJ rule allows for the facility to
require the abuser to participate in mental health interventions as a condition of access to

programming or other benefits. The other provision in the DOJrule allows for an agency
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to prohibit, inits discretion, all sexual activity between inmates and if such activity
occurs, the agency may discipline the inmates for this activity. It further specifies that
the agency is not able to deem such activity to be sexual abuseif it determines that the
activity is not coerced.

Response. DHS declines to accept either of the proposed changes from this
comment. Whereas the purpose of incarceration by DOJ includes punishment and
rehabilitation — thus making therapy and counseling more widely appropriate — the
purpose of immigration detention isto facilitate appearance at immigration proceedings
and removal. Accordingly, mandating therapy or counseling as a condition of access to
programming or other benefits would not be appropriate in this context.

DHS notes, however, that § 115.83 of the regulation includes provisions for
voluntary access to ongoing medical and mental health care for sexual abuse victims and
abusers, when deemed appropriate by mental health practitioners. With regard to the
second proposal, DHS also rejects the recommendation to prohibit a finding of sexual
abuse when there is no element of coercion in sexual activity between detainees. This
clarification is unnecessary as the standards define detai nee-on-detainee sexual abuse to
exclude incidents of consensual sexual conduct between detainees. A provision explicitly
authorizing the agency to prohibit al sexual activity between detainees (including
consensual sexual activity) is similarly unnecessary, as | CE’ s detention standards already
contain such a prohibition.

Comments. A few advocacy groups suggested specifying in paragraph (b) that
the circumstances of the prohibited act, the detainee’ s disciplinary history, and the

sanctions imposed for comparable offenses by other detainees with similar histories
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should be taken into consideration when determining the appropriate disciplinary action.
These advocacy groups stated that it isimportant that the sanctions against detainees be
appropriate and fair for the offense. One commenter stated that adding this additional
language will help prevent the misuse of the regulations to inappropriately punish LGBTI
detainees.

Response. DHS concurs with the commenters that disciplinary sanctions must be
fair and appropriate. With thisvery objective in mind, the regulation provides that each
facility holding detainees in custody shall have a detainee disciplinary system with
progressive levels of reviews, appeals, procedures, and documentation procedure, which
imposes sanctions in an objective manner commensurate with the severity of the
disciplinary infraction. In addition, the regulation requires the disciplinary process to
consider whether a detainee’s mental disabilities or mental illness contributed to his or
her behavior when determining what type of sanction, if any, should be imposed on the
detainee. DHS believes that these protections are sufficient to ensure that disciplinary
sanctions are fair and appropriate, and therefore DHS does not adopt the changes
requested by the commenters on this point.

Comments. An advocacy group suggested that there beanew § 115.178in
Subpart B applicable to holding facilities. This recommended standard would include a
provision in which when there is probabl e cause that a detainee has sexually abused
another detainee, the issue shall be referred from the agency to the proper prosecuting
authority. This provision would further require the agency to inform any third-party
investigating entity of thispolicy. The advocacy group believed that it was an oversight

that DHS did not include this section in Subpart B of the proposed rule.
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Response. DHS appreciates the comment recommending addition of anew §
115.178 applicable to holding facilities only. However, DHS declines to make this
change because DHS does not discipline detaineesin holding facilities. Sections 115.21
and 115.121 set forth reguirements to ensure each agency and facility establishes a
protocol for the investigation of allegations of sexual abuse, or the referral of allegations
of sexual abuse to the appropriate investigative authorities. In general, the appropriate
investigative authority is responsible for making referrals for prosecution. Accordingly,

DHS declines to add anew § 115.178 as suggested.

Medical and Mental Health Assessments; History of Sexual Abuse (8 115.81)

Summary of Proposed Rule

The standard contained in the proposed rule required that pursuant to the
assessment for risk of victimization and abusivenessin § 115.41, facility staff will ensure
immediate referral to aqualified medical or mental health practitioner, as appropriate, for
detainees found to have experienced prior sexual victimization or perpetrated sexual
abuse. For medical referrals, the medical professional was required to provide afollow-
up health evaluation within two working days from the date of the initial assessment. For
mental health referrals, the mental health professional was required to provide afollow-

up mental health evaluation within 72 hours from the date of the referral.

Changesin Fina Rule
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The final ruleincludes minor changes to paragraph (). The phrase “subject to the
circumstances surrounding the indication” was removed and the term “ as appropriate’

was moved within the paragraph.

Comments and Responses

Comment. One commenter suggested that there should be specific provisions
within the standard concerning the follow-up mental health services after the initial
evaluation.

Response. Section 115.81 requires that detainees who have experienced prior
sexual victimization or perpetrated sexual abuse receive referrals for follow-up medical
and/or mental health care as appropriate. In addition, |CE’ s detention standards provide
comprehensive requirements for the mental health care of al detainees, including follow-
up mental health evaluations as appropriate, and referral to external specialized providers
as necessary. Because | CE detention standards outline these requirements, adding a
provision specifically targeted to sexual abuse and assault victimsis not necessary.

Comment. A human rights group suggested that paragraph (a) be written more
clearly and specifically about what the circumstances might be concerning when a staff
member would make areferral for a detainee to seek afollow-up with amedical or
mental health practitioner. The commenter suggested that if DHS does not choose to

clarify this language, DHS should remove the language altogether.
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Response. DHS agrees with the comment. Upon consideration, DHS decided to
strike the phrase * subject to the circumstances surrounding the indication” from 8§
115.81(a).

Comment. Multiple commenters suggested adding the confidentiality provision
that is currently in the DOJ PREA rule. The statement would ensure that the information
relating to a sexual abuse or assault incident will remain limited to medical and mental
health practitioners and other staff, as necessary. Access to information would be as
necessary to inform treatment plans and security and management decisions, such as
housing, bed placement, work, education, and program assignments, or as otherwise
required by Federal, State, or local law.

Response. Section 115.61 of the standards requires that information related to a
sexual abuse incident be limited to those needed to protect the safety of the victim,
provide medical treatment, investigate the incident, or make other pertinent security and
management decisions. DHS believes that this provision adequately addresses the
concern expressed by these commenters.

Comment. An advocacy group recommended adding a statement that isin the
DOJfinal rule concerning detainee consent. The DOJrule states that if a detainee
confirms prior sexual victimization, unless the detainee is less than 18 years of age, the
medical and mental health practitioners must obtain consent from the detainee before
reporting the information.

Response. Again, § 115.61 of the standards requires that information related to a
sexual abuse incident be limited to the information needed to protect the safety of the

victim, provide medical treatment, investigate the incident, or make other pertinent
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security and management decisions. DHS believes that this provision adequately
addresses the concern expressed by these commenters.

Comment. A commenter suggested that a provision be added for women and girls
to be screened, assessed, and provided with treatment during confinement. The
commenter urged for this provision to be mandated for minors.

Response. The proposed and final rules clearly require that femal e detainees and
minors be afforded each of the protections outlined by the standards, including with

regard to screening, assessment, and treatment.

Accessto Emergency Medical and Mental Health Services (88 115.82, 115.182)

Summary of Proposed Rule

The standards in the proposed rule required detainee victims of sexual abuse to
have timely, unimpeded access to emergency medical treatment at no financial cost to

them.

Changesin Fina Rule

DHS made a minor change to the final rule by deleting the phrase “where
appropriate under medical or mental health professional standards’ in § 115.82(a)
because the phrase was superfluous. DHS revised § 115.182 to clarify that for holding

facilities aswell asimmigration detention facilities, emergency medical treatment and
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crisisintervention services will be provided in accordance with professionally accepted
standards of care. The relevant portion of § 115.182 now mirrors the languagein §
115.82. DHS also deleted the phrases “in immigration detention facilities” and “in
holding facilities” from § 115.82(a) and § 115.182(a) respectively, to clarify the scope of

the provision.

Comments and Responses

Comment. Multiple commenters suggested that DHS includein § 115.182
specific provisions concerning the types of treatment available to detainees from
emergency medical providers. Under § 115.82, these treatments include emergency
contraception and sexually transmitted infections prophylaxis, which are particularly
time-sensitive. One of the legal associations further suggested that § 115.182 also
contain a provision that would allow for referrals for follow-up services and continued
care by the agency or facility for detainees to continue treatment upon transfer to another
facility or release from custody.

Response. DHS has considered the comments, and has revised §115.182 to
mirror §115.82 by adding that detainee victims of sexual abuse in holding facilities shall
have timely access not only to emergency medical treatment, but also to crisis
intervention services, including emergency contraception and sexually transmitted
infections prophylaxis in accordance with professionally accepted standards of care.
DHS disagrees that detainee victimsin holding facilities should receive referrals for

follow-up care because the short-term nature of the detention makes this impracticable.
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Comment. Multiple commenters suggested that this section be modified to ensure
that victimized detainees receive expedited access to emergency contraception. This
access should be provided as quickly as possible after the incident. The commenters
believe thisis an appropriate provision to include because emergency contraception can
prevent pregnancy within five days of intercourse but it is more effectiveif it istaken
within three days.

Response. Thefinal rule clearly states that victims of sexual abuse “shall have
timely unimpeded access to emergency medical treatment and crisis intervention
services, including emergency contraception . . . in accordance with professionally
accepted standards of care.” The medical professionals who provide care to detainees are
in the best position to administer emergency contraception. Mandating a specific
timeline is not appropriate for thisregulation. DHS believes that the final rule, as written,
will ensure that victims have timely access to emergency contraception.

Comment. Multiple commenters expressed concern about the lack of correct
information and education about transmission of sexually transmitted diseases and
infections. Commenters suggested expanding relevant provisionsin this section to
explicitly refer to all forms of sexual abuse. The language proposed would specifically
include victims of oral, anal, or vaginal sexual abuse due to non-consensual oral, anal,
and vaginal touching or penetration. One of these commenters also suggested the
removal of the phrase “where appropriate under medical or mental health professional
standards,” written in paragraph (a) of this section.

Response. Thefinal rule contains a thorough definition of sexual abuse and

assault in § 115.6, which includes the specific areas of abuse as noted by the commenters.
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DHS declines to add to the definition of sexual abuse in this provision because it would
be redundant and could potentially conflict with the final rule’s definition of sexual abuse
and assaullt.

After considering the comments to § 115.82(a), DHS decided not to include the

phrase “where appropriate under medical or mental health standards’ in the final rule.

Ongoing Medical and Mental Health Care for Sexual Abuse Victimsand Abusers (8§

115.83)

Summary of Proposed Rule

The standard in the proposed rule required that victims of sexual abusein
detention receive access to ongoing medical and mental health care as necessary without
financial cost to the victim. The standard also requires that this care be consistent with

the community level of care for aslong as such care is needed.

Changesin Final Rule

DHS made one minor change to the final rule by replacing the word

“incarcerated” with “detained” in § 115.83(d).

Comments and Responses
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Comments. A commenter had concerns about the medical and mental health care
being age appropriate for al detainees, specifically citing children and adolescents. The
commenter suggested adding the phrase “ age appropriate” when referring to the medical
and mental health evaluations and treatments discussed in paragraph (a).

Response. DHS recognizes the importance of detainees received “age
appropriate” care. However, because medical personnel are expected and obligated to
provide age appropriate care as a duty under the medical standard of care, adding this
language would be superfluous.

Comment. A commenter expressed concern about victims of various forms of
sexual abuse, which includes oral, anal, and vaginal abuse, receiving access to ongoing
medical and mental health care services due to the misinformation about the different
ways sexually transmitted diseases can be spread. Therefore, the commenter suggests
revising the language to specify the different types of sexual abuse that detainees may
encounter.

Response. Sexual abuse and assault is thoroughly defined in § 115.6. The
specific types of abuse set forth in the Definitions section apply to the final rulein its
entirety.

Comment. A commenter suggested guaranteeing the confidentiality of medical
and mental health records because confidential trauma counseling and medical and
mental health care are essential to recovery.

Response. Maintaining the confidentiality of medical recordsisaDHS priority
for every detainee. Assuch, ICE’s detention standards contain explicit requirements for

ensuring this confidentiality in all circumstances. Given the overarching confidentiality
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concern, DHS does not believe that revising this section provides greater protection to
detainees than that which is already contained in the proposed and final rules.

Comment. Commenters suggested the provision be edited to explicitly state the
full range of services and information that should be made available to victims of sexual
abuse. One commenter suggested that DHS align the final rule’ s provision on pregnancy-
related services with PBNDS. The commenter noted that under ICE PBNDS provide that
when a detainee decides to terminate her pregnancy, |CE must arrange for transportation
at no cost to the detainee. The commenter also noted that ICE PBNDS provide that ICE
will assume all costs associated with the detainee’ s abortion when the pregnancy results
from rape or incest or when continuing the pregnancy will endanger the life of the
woman. The commenter recommended that DHS include those provisions in paragraph
(d) to build upon best practices and have consistent regulatory and sub-regulatory
guidance.

Response. DHS agrees that women who become pregnant after being sexually
abused in detention must receive comprehensive information about and meaningful
accessto all lawful pregnancy-related medical services at no financia cost. The final
standard includes language that requires victimsto receive timely and comprehensive
information about all lawful pregnancy-related medical services, and that accessto
pregnancy-related medical services must betimely. Also, facilities are required to
provide information about and access to “all lawful” pregnancy-related medical services.
These requirements include by implication the additional 2011 PBNDS provisions

referenced above.
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Comment. Commenters also suggested that DHS clarify that detention facilities
must provide detainees medically accurate and unbiased information about pregnancy-
related services, including abortion. The commenter stated that thisis particularly
relevant where the detention facility uses religioudly affiliated institutions to provide care
to inmates. The commenter stated that awoman should always be able to have accurate
information about all of her options; information should never be provided with the intent
to coerce, shame, or judge.

Response. DHS clarifies that the standard requires that covered detainee victims
receive medically accurate and unbiased information, including information about
abortion. Thisis part of the requirement that facilities provide “comprehensive”
information about al lawful pregnancy-related medical services.

Comment. Commenters also suggested adding language clarifying that
transportation services would be given to victims needing medical services when the
detention facility is unable to provide such servicesin atimely manner.

Response. Additional guidance on transportation is unnecessary given the
requirement that victims be provided “timely access’ to all lawful pregnancy-related
medical services—which, when necessary, includes transportation.

Comment. Commenters suggested that DHS remove the phrase “vaginal
penetration” in paragraph (d) because pregnancy can occur without penetration.

Response. DHS does not believe that § 115.83(d) should be revised to include a
broader definition of penetration. Paragraph (d) appliesto alimited set of circumstances
in which afemale victim becomes pregnant after sexual abuse. Some sort of penetration

pursuant to the definition in 8115.6 must occur in order for the victim to become
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pregnant. The phrase “vaginal penetration” provides a clear guideline to the agency or
facility about when it is appropriate to administer pregnancy tests.

Comment. Commenters suggested that DHS remove the phrase “by amale
abuser” because detainees could also be abused by females. The commenters expressed
concern that if the language is retained, the victims of female abusers will not receive
critical health care services.

Response. DHS declines to make the suggested revision, because the phrase “ by
amale abuser” in 8 115.83(d) relates to the possibility of pregnancy, and in no way
mitigates afemale victim’' sright to care if the abuser isfemale. The remaining
provisionsin 8§ 115.83 apply to all incidents of detainee sexual abuse and are not limited
by gender.

Comment. A commenter suggested that full confidential rape counseling or
mental health care be provided to a sexual abuse victim. Another commenter suggested
that the language be improved to include unmonitored telephone calls from detainee
victims to non-governmental organizations or rape crisis organizations as opposed to the
OIG or other offices affiliated with ICE or DHS. This commenter also stated that
detainees do not always have phone access to call the JIC because some facilities may
have the number blocked on their telephone system.

Response. While DHS appreciates the commenters’ concern about the benefits of
confidential rape counseling, mental health care, and unmonitored phone calls to lodge
complaints or seek help, DHS believes that provisions relating to access to outside

confidential support services set forth in § 115.53 are adequate to address these concerns.
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Comment. Multiple commenters suggested that DHS clarify the regulations to
include treatment for sexually transmitted infections, including HIV-related post-
exposure prophylaxis for victims of sexual abuse. Commenters observed that paragraph
(e) callsfor accessto testing, but not treatment. Commenters expressed concern that
without treatment, sexually transmitted infections can lead to more serious and possibly
permanent complications. They suggested that the regulation state explicitly that victims
will receive ongoing regular treatment.

Response. DHS recognizes the importance of providing testing for sexually
transmitted infections, and included paragraph (e) in the proposed rule which requires
facilities to offer such tests, as medically appropriate to victims of sexual abuse while
detained. DHS clarifies that paragraph (a) requires that all detainees who have been
victimized by sexual abuse have access to treatment. Paragraph (b) requires that the
evaluation and treatment include, as appropriate, follow-up services, treatment plans, and,
when necessary, referrals for continued care following their transfer to or placement in
another facility or release from custody. DHS trusts that medical practitioners
administering such tests will adhere to professionally accepted standards for pre- and

post-test counseling and treatment.

Sexual Abuse Incident Reviews (88 115.86, 115.186)

Summary of Proposed Rule
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The standards in the proposed rule set forth requirements for sexual abuse
incident reviews, including when reviews should take place and who should participate.
The standards also required the facility to forward al reports and responses to the agency
PSA Coordinator. The proposed rule further required an annual review of all sexual
abuse investigations, in order to assess and improve sexual abuse intervention,

prevention, and response efforts.

Changesin Final Rule

Section 115.86(a) now includes a requirement that facilities must conclude
incident reviews within 30 days of the completion of the investigation. Section
115.186(a) now includes a requirement that the agency review shall ordinarily occur
within 30 days of the agency receiving the investigation results from the investigative
authority. The dightly different formulation for Subpart B reflects the fact that
frequently the agency that oversees a holding facility is not the investigative authority.

Section 115.86(b) now requires facility incident review teamsto (1) consider
whether the incident or allegation was motivated by race, ethnicity, gender identity, or
lesbian, gay, bisexual, transgender, or intersex identification status (or perceived status);
and (2) consider whether the incident or allegation was motivated by gang affiliation or
other group affiliation.

Section 115.86(c) now requires facility incident review teams to prepare a report
of their findings and any recommendations for improvement and submit such report to

the facility administrator, the FOD or his or her designee, and the agency PSA
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Coordinator. If no allegations were made at afacility during the annual reporting period,

anegative report is required.

Comments and Responses

Comment. One comment suggested that DHS track whether the victims are
LGBTIGNC. A commenter suggested that this would be away to track whether the
regulations are effective.

Response. DHS does not fully concur with the commenter’ s suggestion to track
LGBTIGNC statusin the incident review context. Many detainees choose to not disclose
to staff or othersin the detention setting that they identify as lesbian, gay, bisexual,
transgender, or intersex. In the event that a detainee does not affirmatively disclose this
information in the context of making a report or otherwise, DHS believesit might be
inappropriate to require staff to question the detainee about his or her sexual orientation
and gender identity for these purposes. DHS believes that this could constitute a breach
of detainees’ privacy, especialy detainees who prefer to not share this information
openly.

DHS agrees, however, that LGBTIGNC status can contribute to vulnerability.
DHS istherefore revising the Subpart A standard to require facilities to take into account
whether the incident or allegation was motivated by race, ethnicity, gender identity, or
lesbian, gay, bisexual, transgender, or intersex identification status (or perceived status);
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the

facility. In practice, thisrequires the facility to affirmatively consider the possibility that
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these factors motivated the incident or allegation, and to record thisinformation if
known. It does not, however, require facilities to affirmatively inquire asto the victim’s
sexual orientation and gender identity. DHS also is adding a requirement to 88
115.87(d)(2) and 115.187(b)(2) that the agency PSA Coordinator must aggregate
information regarding whether the victim or perpetrator has self-identified as gay,
lesbian, bisexual, transgender, intersex, or gender nonconforming.

Comment. Multiple commenters suggested matching DHS's proposed 88 115.86
and 115.186 to DOJ s corresponding sections in their PREA rule. The relevant
provisions of DOJ s rule include the following:

1. Thereview must be concluded within 30 days of the conclusion of the
investigation.

2. Thereview team must include upper-level management officials, with input from
line supervisors, investigators, and medical or mental health practitioners.

3. Thereview team must consider whether the incident or allegation was motivated
by race; ethnicity; gender identity; lesbian, gay, bisexual, transgender, or intersex
identification, status, or perceived status, or gang affiliation; or was motivated or
otherwise caused by other group dynamics at the facility.

4. Thereview team must examine the areain the facility where the incident
allegedly occurred to assess whether physical barriersin the area may enable
abuse.

5. Thereview team must assess the adequacy of staffing levelsin that area during

different shifts.
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6. Thereview team must assess whether monitoring technology should be deployed
or augmented to supplement supervision by staff.
7. Thereview team must submit its report to both the facility head and the agency

PREA compliance manager.

The commenters stated that the additional language would better protect detainees and
encourage the overall goa of eliminating sexual abusein facilities by helping facilities
identify and fill gapsin current policies and procedures.

Response. DHS has considered each of these recommendations carefully, and has
revised its proposal to incorporate provisions implementing items 1 and 3, as noted
above. DHS understands the importance of reviewing reported incidents to better protect
detainees and help facilities identify and fill gapsin current policies and procedures. To
achieve this, 88 115.87 and 115.187 require the collection of al case records associated
with claims of sexual abuse, including incident reports. The data collected is required to
be shared with the PSA Compliance Manager and DHS entities, including I CE leadership
and, upon request, CRCL.

Under § 115.88, after this datais reviewed by agency leadership, the agency will
issue areport that will identify problem areas and patterns to be improved upon,
potentially including items 4-6 in the list above. In short, DHS believes that the final
regulation sufficiently accounts for the considerations raised by the commenters.

Comment. One commenter suggested that DHS require that the PSA Compliance
Manager be an upper-level facility official.

Response. DHS rejects the suggestion to require that the PSA Compliance

Manager be an upper-level facility official, as facilities should have some discretion
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about whom they choose for thisrole. Smaller facilities may not always have an upper-
level official available to fulfill the role of PSA Compliance Manager.

Comment. Commenters suggested that DHS require that all incident reviews be
conducted by ateam of upper-level management officials.

Response. DHS does not concur with the suggestion to require that all incident
reviews be conducted by ateam of upper-level officials as smaller facilities may not have
the staffing resources and may elect to have an individual, the PSA Compliance Manager,
conduct the review.

Comment. One commenter suggested that a paragraph be added stating that if a
facility’ sannual review finds that there has been no report of sexual abuse or assault then
the report should reflect that information. Another commenter suggested that each
facility’ s annual reviews be available to the public on their website as well as the
agency’ s website.

Response. DHS agrees with the suggestion to require that facilities that do not
have any sexual abuse or assault allegations in the reporting period still be required to
submit a negative report. Facilities are required to provide results and findings of the
annual review to the agency PSA coordinator. The PSA coordinator will use these
reviews to develop the agency’ s annual report, which will be made available to the public
through the agency’ swebsite. DHS does not believe, however, it is appropriate or
necessary to mandate individual facilities post the annual review on their website, as the
reviews can be accessed more easily through the single portal of the agency website.

Comment. A commenter suggested that DHS require all immigration detention

facilities to comply with this standard immediately.
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Response. DHS does not concur with the suggestion to add a different

implementation timeline for incident reviews than the rest of the standards.

Data Collection (88 115.87, 115.187)

Summary of Proposed Rule

The standards contained in the proposed rule required the facility (in Subpart A)
or agency (in Subpart B) to maintain case records associated with claims of sexual abuse.
The standards required the agency to aggregate the incident-based data at |east annually.
The standards further mandated that upon request the agency would be required to

provide al such data from the previous calendar year to CRCL.

Changesin Fina Rule

Sections 115.87(a) and 115.187(a) now include a requirement that facilities keep
data collected on sexual abuse and assault incidents in a secure location. Sections
115.87(d)(2) and 115.187(b)(2) have been revised to also require the PSA Coordinator to
aggregate information about whether the victim or perpetrator has self-identified as
LGBTIGNC. The requirement under Subpart B for the agency to provide all data
collected under §115.187 to the PSA Coordinator was removed in order to ensure that the
requirements in both subparts were consistent. Such a requirement is not necessary and

was not originally included under Subpart A because the PSA Coordinator has been
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designated as the agency point of contact to aggregate relevant data pursuant to this

regulation.

Comments and Responses

Comment. One commenter suggested that the data collected be kept in a secure
area to which unauthorized individuals would not have access.

Response. DHS concurs with this concern and accepts the change suggested by
the commenter.

Comment. One commenter suggested that paragraph (a) take effect immediately
and require all facilities to begin acquiring and maintaining the necessary data.

Response. Currently facilities report all allegations through the agency Field
Office, which isresponsible for issuing a Significant Incident Report. The PSA
Coordinator has access to all Significant Incident Reports as well as the electronic
investigative case files of ICE's OPR. Therefore, it isnot necessary to make the
provision applicable immediately as aprocessisaready in place. Inany case, DHS does
not concur with the suggestion to add a different implementation timeline for data
collection than the rest of the standards.

Comment. A few commenters suggested that data be collected, analyzed, and
maintained for all facilities, including contract facilities.

Response. The standard appliesto all facilities, including contract facilities.
Therefore the requirements in these sections regarding data collection also apply to al

facilities.
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Data Review for Corrective Action (88 115.88, 118.188)

Summary of Proposed Rule

The standards contained in the proposed rule described how the collected data
would be analyzed and reported. The standards mandated that agencies use the data to
identify problem areas, take ongoing corrective action, and prepare an annual report for
each facility as well as the agency as awhole, including a comparison with data from
previous years. The standards mandated that this report be made public through the

agency’ s website or other means to help promote agency accountability.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. An advocacy group suggested that data be reviewed from all facilities
in which immigration detainees are confined.

Response. The standard, including data review, appliesto all facilities.

Comment. An advocacy group suggested that the reports that are published on

the public website be updated at least annually.
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Response. Annual reports will include assessments and information about

progress and corrective actions from prior years.

Data Stor age, Publication, and Destruction (88 115.89, 115.189)

Summary of Proposed Rule

The standards in the proposed rule described how to store, publish, and retain data
collected pursuant to 88 115.87 and 115.187. The standard required that the agency
make the aggregated data publicly available at least annually on its website and shall

remove all personal identifiers.

Changesin Final Rule

The final rule adds a requirement in both subparts that the agency maintain sexual
abuse data collected pursuant to the above-described standard on data collection (88
115.87 and 115.187) for at least 10 years after the date of the initial collection unless

Federal, State, or local law requires otherwise.

Comments and Responses

Comment. Multiple commenters suggested that data be securely retained under

agency record retention policies and procedures, including a requirement to retain the
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collected data for a minimum period of time, preferably 10 years as contained in the DOJ
standard.

Response. DHS has considered this comment and concurs that data collected
must be retained for an adequate length of time. Given the interests involved and the
possibility for legal action based on an incident, alonger period — such as 10 years —
would more appropriately account for such interests. DHS agrees with the commenters,
and the final rule adds a paragraph requiring the agency to maintain the collected data for
aminimum of 10 years after the date of initial collection, unless otherwise prohibited by
law.

Comment. A commenter suggested that data from state and local public facilities
in which immigration detainees are confined should also be made publicly available.

Response. The data retention requirement appliesto all data collected by
facilities covered by the standards or by the agency. All facilities are required to provide
sexual abuse and assault data to the agency PSA coordinator. The PSA coordinator will
use this data to develop the agency’ s annual report, which will be made available to the
public through the agency’ s website.

Comment. One commenter suggested replacing the Subpart B provision with
materially identical language, except that the commenter removed part of an internal
cross-reference.

Response. DHS declines to incorporate thisrevision, in the interest of ensuring

clarity and consistency purposes with the parallel provision in Subpart A.

Auditsof Standards (88 115.93, 115.193)
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Summary of Proposed Rule

The proposed rule mandated that audits under these sections shall be conducted
pursuant to 88 115.201 through 115.205 of Subpart C. In Subpart A, the standard
required audits of each immigration detention facility at least once every three years. The
proposed rule allowed for expedited auditsif the agency has reason to believe that a
particular facility is experiencing problems related to sexual abuse. The Subpart B
standard required, within three years, an initial round of audits of each holding facility
that houses detainees overnight. Following theinitia audit, the Subpart B standard
required follow-up audits every five years for low-risk facilities and every three years for
facilities not identified as low risk. All audits were required to be coordinated by the

agency with CRCL.

Changesin Final Rule

Section 115.93 previously required the agency to ensure that “each of its
immigration detention facilities’ is audited at |east once during the initial three-year
period. Dueto confusion expressed by some commenters, DHS now requires the agency
to ensure that “ each immigration detention facility” is audited at least once during the
initial three-year period. Intheinterest of clarity, DHS modified § 115.93(b) to allow the
agency to “require” rather than “request” an expedited audit and allows the agency to

provide resource referrals to facilities to assist with PREA-related issues. DHS also
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revised 88 115.93 and 115.193 to allow CRCL to request expedited auditsif it has reason

to believe that such an audit is appropriate.

Comments and Responses

Comment. Some commenters, including advocacy groups, expressed concern
regarding whether contract facilities would be subject to auditing. Commenters advised
clarifying that audit standardsin their entirety would be arequirement for all facilities,
including facilities run by non-DHS private or public entities, and that they all be audited
on the same timeframe. One advocacy group suggested adding clarifying language that
describes auditing of “each facility operated by the agency, or by a private organization
on behalf of the agency.” It was also recommended that the standards clarify the point at
which the audit requirement is triggered based upon the standards, particularly with
regard to contract facilities. Former NPREC Commissioners also recommended the
standards clarify that it is prohibited to hold detainees in any custodia setting where
external audits are not applicable.

Response. Under the standards as proposed and in final form, DHS must ensure
that each covered immigration detention facility and holding facility, as defined in 88
115.5, 115.12, and 115.112, undergoes an audit. DHS hasrevised § 115.93(a) as
indicated above for clarity.

Regarding the timeframe for implementation of audits, both subpartsinclude a

clear standard that for covered facilities established prior to July 6. 2015, ICE and CBP
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coordinate audits within the timeframe specified. Additionally, under 8§ 115.193, CBP
will ensure holding facilities that hold detainees overnight and established after July 6,
2015 are audited within three years.

DHS clarifies that in the immigration detention facility context, afacility will not
be audited until it has adopted the PREA standards. However, DHS notes that
immigration detention facilities are subject to regular inspections under current contracts
and detention standards regardless of whether they are considered a covered facility
pursuant to this regulation or whether they have adopted the PREA standards. DHS,
through ICE, is committed to endeavoring to ensure that SPCs, CDFs, and dedicated
| GSAs adopt the standards set forth in this final rule within 18 months of the effective
date. Additionally, DHS, through ICE, will make serious efforts to initiate the
renegotiation process so the remaining covered facilities adopt the standards and become
subject to auditing as quickly as operational and budgetary constraints will allow. As
noted previously, | CE can remove detainees from facilities that do not uphold adopted
sexual abuse and assault practices.

Comment. Commenters suggested that a paragraph be added to the Subpart A
standard requiring CRCL to create a process by which a member of the publicis able to
recommend an expedited audit of any facility if he or she believes that the facility may be
experiencing sexual abuse problems. The collection of groups also recommended
allowing the agency to order such an expedited audit of a DHS-run facility and to request
the expedited audit of a contract facility for such problems. These groups believe that

this modification to the section is necessary for clarification purposes.

216



Response. DHS has considered these comments, but does not believe that any
benefit of standing up such aformal process justifies the potential resource and logistical
difficulties involved, especially given the many ways in which the public can already
raise such issues with DHS. Members of the public aways have the ability to reach out
to CRCL regarding any matter of interest or potentially problematic aspect with regard to
DHS s programs and mission, through CRCL’ s complaint form or simply in writing.
Additionally, as noted previously regarding immigration detention facilities, detainees
themselves are able to report sexual abuse or assault problems in several ways, including
by calling the JIC or the point of contact listed on the sexual abuse and assault posters.
Detainees or members of the public may aso call the JIC and the OIG or report incidents
to CRCL. The Detainee Handbook and posters provide contact information to detainees
and also note that detainee reports are confidential.

Regarding agency ability to request audits, 8 115.93(b) was revised in order to
clarify that the agency can require an expedited audit if the agency has reason to believe
that a particular facility may be experiencing problems relating to sexual abuse. Section
115.193 instructs the agency to prioritize audits based on whether a facility has
previously failed to meet the standards.

Comment. Some commenters suggested that holding facilities have an audit cycle
of three years as opposed to its proposed audit cycle of five years. Commenters wrote
that five yearsis an inadequate period of time as compared to the DOJ standards. The
former NPREC Commissioners wrote that in all of its research on the issue of prison
rape, NPREC did not find that that size, physical structure or passing an audit eliminated

the need for oversight of afacility or agency. NPREC wrote that many facilities that
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were classified as having “low” incidents of sexual abuse by the data collected by BJS
were often facilities where there were leadership and culture issues, lack of reporting,
lack of access to medical and mental health, and notoriously poor investigative structures.

Response. ICE has 149 holding facilities and CBP has 768 holding facilities, for
atotal of 917 holding facilities. In considering the appropriate audit cycle for holding
facilities, DHS took into account the extremely high number of facilities, aswell asthe
unigue elements of holding facilities and the variances between holding facilities. For
example, some holding facilities are used for detention on a handful of occasions per
year, or less, and some holding facilities are in public view (for example, in the airport
context). Requiring more frequent audits in those situations is neither operationally
practical nor the most efficient use of resources.

With thisin mind, DHS proposed that all holding facilities that house detainees
overnight would be audited within three years of the final rule's effective date.
Thereafter, holding facilities would be placed into two categories. (1) facilities that an
independent auditor has designated as low risk, based on its physical characteristics and
passing its most recent audit; and (2) facilities that an independent auditor has not
designated as low risk. Facilitiesthat are not determined to be low risk will adhere to the
three year audit cycle recommended by commenters. Facilities that are determined to be
low risk will follow afive year audit cycle.

In making its proposal and considering the comments received, DHS carefully
considered the appropriate allocation of resources to ensure an appropriate audit strategy
that allocates the greatest portion of limited resources to areas that are potentially higher

risk. DHS also took into account the variety of holding facilities. For example, not all
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holding facilities are consistently used; some may be used to house detainees overnight
only ahandful of times per year, and some may generally be used to house only one
detainee at atime.

With respect to the concerns raised by the former Commissioners of NPREC,
DHS agrees that size, physical structure, and past audit history should not eliminate the
need for oversight of afacility or agency. Accordingly, DHS isrequiring regular,
independent, rigorous oversight of all immigration detention facilities and immigration
holding facilities, regardless of each facility’s size, physical structure, and past audit
history. DHS also agrees with the former Commissioners that facilities with apparently
“low” incidence of sexual abuse still require careful scrutiny, not least because of the
possibility of under-reporting, poor investigative structures, and other factors cited by the
former Commissioners. Upon consideration, however, DHS has determined that rather
than leading to the conclusion that all facilities must be audited every three years, these
factors lead to the conclusion that DHS ought to implement robust standards across the
board.

Upon consideration, DHS believesits audit program is comprehensive, robust,

and cost-efficient. DHS therefore maintains this program in the final rule.

Additional Provisionsin Agency Policies (§ 115.95, 115.195)

Summary of Proposed Rule
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The standards in the proposed rule provided that the regulations in both Subparts
A and B establish minimum requirements for agencies and facilities. Additional

requirements from the agencies and facilities may be included.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Scope of Audits (8§ 115.201)

Summary of Proposed Rule

The standard contained in the proposed rule mandated the coordination with
CRCL on the conduct and contents of the audit as well as how the audits are to be

conducted.

Changesin Fina Rule
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DHS is adopting the regulation as proposed.

Comments and Responses

Comment. A commenter suggested that an audit committee make appropriate
recommendations to Congress, which the commenter believed would ensure PREA
compliance.

Response. DHS has considered this comment but believes sufficient protections
are in place under the auditing standards and other standards to reasonably ensure sexual
abuse prevention is maximized. Recommendations from audits are best addressed by the
agency and the facility in coordination. Furthermore, because DHS is accountable to
Congress and the public, the agency will provide information about audits as required by
Congressional and/or FOIA requests, as well as pursuant to the proactive disclosure
requirement of 115.203(f).

Comment. A commenter recommended that facility audit mechanisms currently
in place incorporate questions and checklists relating to compliance with the PREA
standards. Some examples of current mechanisms that the commenter provided were
detention service monitors, external facility audits, and CRCL investigations.

Response. Due to implementation of these PREA standards, external auditing
will be required for all covered confinement settings, to be carried out in the manner in
which the auditing requirements are most effectively and functionally implemented.
DHS declines to prescribe in regulations a specific form or process for this independent

oversight.
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Comment. A commenter suggested that | CE and contract employee
“whistleblowers’ should be protected, encouraged, and should have direct access to
auditors.

Response. DHS agrees that reporting any information concerning a sexual abuse
or assault incident occurring in a detention or holding facility is vital in the fight against
sexual abuse and assault in DHS confinement facilities. This reporting includes
whistleblowing on any corruption or wrongdoing in an agency or facility setting. DHS
believes that this concern is addressed through the ICE Sexua Assault training and by the
publication of thisregulation in that both of these mechanisms will encourage

whistleblowing by anyone with sexual abuse or assault incident information.

Auditor Qualifications (§ 115.202)

Summary of Proposed Rule

The standard in the proposed rule required an auditor to attain specific
gualifications before being eligible for employment by the agency to perform the required

audits.

Changesin Final Rule
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DHS revised the auditor certification provision in paragraph (b), to make explicit
agencies' responsibility to certify auditorsin coordination with DHS. Otherwise, DHSis

adopting the regulation as proposed.

Comments and Responses

Comment. A commenter recommended that the auditor be given authority to
transfer an alleged victimized detainee during the investigation process.

Response. The ICE policy on Detainee Transfers, referred to previousy as
governing the transfer of all aliensin ICE custody, discourages transfers unless a FOD or
his or her designee deems the transfer necessary for the reasons previously enumerated.
ICE’ stransfer policy is designed to limit transfers for all aliens and provides adequate
protection for aliens who have sexual abuse complaints or grievances. Providing
regulatory authority for outside auditors lacking direct accountability to the ICE policy in
place to protect detainees would not be appropriate. All auditors will have the ability,
however, to make such recommendations to the FOD or his or her designee.

Comment. A commenter suggested that the auditor’ s standards and contact
information be provided to every detainee and for the detainee to have the ability to
confidentially contact the auditor for free.

Response. DHS agrees that detainees must have access to multiple ways to report
abuse. This regulation includes multiple standards that ensure such access. In this case,
however, DHS has determined that it is more appropriate to provide an auditor with

discretion to conduct each investigation as it best sees fit, within the bounds of the PREA
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standards and consistent with other DHS policies. Additionally, paragraphs (i) and (j) of
§ 115.201 should provide reasonably sufficient avenues for detainee-auditor interaction
by, respectively, requiring the agency and facilities to allow the auditor to conduct private
interviews with detainees, and allowing detainees to send confidential information or

correspondence to the auditor.

Audit Contentsand Findings (§ 115.203)

Summary of Proposed Rule

The standard contained in the proposed rule mandated specific information that

the auditor isrequired to include in its report to DHS.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

Comment. A commenter suggested that the facility bear the burden of
demonstrating compliance with the PREA standards. It was recommended that this

requirement be added to paragraph (b).
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Response. Under the regulation, covered facilities bear the burden of compliance

with al relevant provisions of the regulations; the audit will be directed to determining

the facility’ s success or failure in that regard.

Audit Corrective Action Plan (8§ 115.204)

Summary of Proposed Rule

The standard contained in the proposed rule required that when afacility “Does
Not Meet Standard” after an audit, a 180-day corrective action plan is to be developed

and implemented.

Changesin Final Rule

The final rule revises paragraph (b)’ s description of the roles of the various
entities regarding devel opment of the corrective action plan in order to more clearly
delineate responsibilities and to ensure the independence of the auditor is not

compromised.

Comments and Responses

Comment. An advocacy group suggested the removal of the phrase “if

practicable” written in paragraph (b). This change would require that in all cases the
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auditor, agency, and the facility jointly develop a corrective action plan to achieve
compliance.

Response. DHS has considered the comment and agrees with the concerns
expressed. By removing the notion that the facility need not be involved in development
of the corrective action plan if impracticable, DHS clarifiesin the final rule that the
agency and the facility must develop the plan jointly. Additionally, DHS has determined
that including the auditor as a party responsible for jointly developing the plan with the
agency and the facility is not appropriate. Because of the auditor’ s unique role as an
outside, independent analyst, and because the auditor may have further involvement in
ensuring the agency and facility meets the standards in the future, removing the auditor
from development of the corrective action plan ensures that the auditor’ s independent
judgment is not compromised at any point. Under the final rule, the agency and the
facility (if the facility is not operated by the agency) will develop the plan. The auditor
can then effectively and independently make the determination as to whether the agency
and facility have achieved compliance after the plan isimplemented.

Comment. Several commenters suggested stating specific criteriathat afacility
must meet following afinding of “Does Not Meet Standard.” One group suggested
creating aremediation plan for these facilities and another advocacy group suggested
providing a specified period of time (suggested 180 days) for facilities to meet the
requirementsin the plan. One commenter suggested a similar 6-month probationary
period. If after this given period of time the facility does not meet the requirements given
in the remediation plan, the facility would be terminated for an extended period of time

(one commenter suggested three years) from housing any DHS detainees. One
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commenter suggested that this termination clause should aso be listed in the
agency/facility contract. An advocacy group generally suggested that DHS adopt a
standard to prevent the housing of detainees in facilities that do not comply with the
majority of the PREA standards and that fail to successfully implement a corrective
action plan for those standards.

Response. The standards in the final rule and other DHS policies have been
developed to ensure that noncompliance is not tolerated. Even prior to establishing these
standards, | CE could withhold paying a contract facility’ sinvoice or could remove
detainees from a noncomplying facility. Facility contracts have already included and will
continue to include the option to terminate or discontinue holding detainees if the facility
does not meet standards after periods of remediation.

With respect to the specific proposals at issue, DHS has concerns that the
suggested 180-day period of time to meet the requirements of a corrective action plan and
similar 6-month probationary period may not be sufficiently long for many corrective
actions, including, for example, actions that require construction or other physical
renovation. Corrective action plans themselves are intended to create a process that will
lead to full compliance. Therefore, DHS does not believe it is necessary to make changes

to this standard.

Audit Appeals (8§ 115.205)

Summary of Proposed Rule

227



The standard contained in the proposed rule allowed facilities to appeal the

findings from an audit.

Changesin Final Rule

DHS is adopting the regulation as proposed.

Comments and Responses

DHS did not receive any public comments on this provision during the public

comment period.

Additional Comments and Responses

The proposed rule posed severa questions specifically regarding audits. The
following contains a summary of comments received regarding the questions addressing

these standards and the DHS response.

Question 1: Would external audits of immigration detention facilities and/or
holding facilities conducted through random sampling be sufficient to assessthe
scope of compliance with the standards of the proposed rule?

Commenters were nearly unanimous that auditing through random sampling

would not be sufficient. A collective comment of advocacy groups stated that random
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sampling requires some consistency among facilities in the broader sample; because of
the variety of facilities at issue, sampling could not be conducted accurately.
Commenters also pointed out that the degree of discretion vested in individual facility
heads, the differences among the populations being held, and the differencesin physical
layout make use of random sampling insufficient for measuring compliance across
facilities.

Former NPREC Commissioners stated that no rational basis for random sampling
existed, as the only way to ensure detainees safety from abuse is regular audits of all
facilities without exception, citing DOJ final rule findings in support of atriennia cycle.

One human rights advocacy group found audits for cause acceptable, but only if
in addition to regular, periodic audits, with auditing every three years being sufficient.
The group stated that random audits or audits only for cause would not meet objectives
such as providing oversight, transparency, accountability, and feedback in every facility.
The group agreed with requiring every agency to have afull audit within the first three
years after PREA’s implementation, and if afacility receives an extremely high audit
score, such as 90%, then the standard could allow a subsequent audit three years later to
be a more streamlined version. The group expressed concerns with audits based on cause
only, because it was unclear who would determine whether cause existed and when and
on what basis that decision would be made.

Response. DHS agrees with the commenters that external audits of immigration
detention facilities and holding facilities should not be conducted through random
sampling. Audits selected by random sampling would not sufficiently assess the scope of

compliance with PREA standards. Therefore, the agency maintains the final rule
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language in 88 115.93 and 115.193 setting forth the definitive audit schedule for
immigration detention facilities and holding facilities.

Question 2: Once a holding facility isdesignated as low risk, would it be a
mor e cost effective yet still sufficient approach to furthering compliance with the
standardsto externally audit a random selection of such facilitiesinstead of re-
auditing each such facility once every five years?

DHS received conflicting comments in response to this question. A collection of
various advocacy groups responded negatively to the idea of auditing arandom selection
of low-risk holding facilities instead of re-auditing each periodically. The groups,
rgjecting any use of random sampling, stated that any designation of afacility aslow risk
would be a mistake that does not account for the scope of the culture of change necessary
to end the crisis of sexual abuse in confinement facilities.

Response. DHS agrees with the commenters that audits of immigration detention
facilities and holding facilities should not be conducted through random sampling.
Audits selected by random sampling would not sufficiently assess the scope of
compliance with PREA standards. Therefore, the agency maintains the final rule
language in 88 115.93 and 115.193 setting forth the definitive audit schedule for
immigration detention facilities and holding facilities.

Question 3: Would the potential benefits associated with requiring external
audits outweigh the potential costs?

A commenter agreed that the benefits would outweigh the costs, stating that a
realistic, cost-effective monitoring system is critical to the standards’ overall

effectiveness and impact. Commenters suggested that the external scrutiny, oversight,
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transparency, accountability, and credible assessment of safety that a qualified
independent entity would bring are vitally important for confinement facilities, could
identify systemic problems and could offer solutions. Commenters believed that
thorough audits will help prevent abuse, improve facility safety, lead to more effective
management, and, ultimately, lower fiscal and human costs to the community.

The groups also noted that it seemed DHS cost projections did not account for
contract facilities already auditing under DOJ PREA standards, but that — as a cost-
related measure — the two audits could be conducted simultaneously if the auditor were
properly trained in differences between the standards and wrote separate, but related,
reports for each set of standards. The group suggested that DHS consider offering an
abbreviated auditor training and certification process for auditors already certified by
DOJ, focusing on the differences between the two sets of standards, the principles of civil
confinement, and the unique features of DHS detainees.

Response. After reviewing the comments regarding Question 3, DHS decided to
maintain the audit provisions set forth in Subpart C despite the fact that external auditing
does incur financia costs to the agency. DHS agrees that external audits will be a
valuabletool in ng the standards’ overall effectiveness and impact as well as help
to prevent abuse, improve facility safety, and lead to more effective detention and
custody management.

While DHS appreciates that some commenters acknowledged that external audits
are required by both DOJ and DHS and that the agencies could be seen as conducting and
financing redundant external audits, DHS believes that the unique detention missions of

each agency warrant a separate audit process. If in the future DHS finds that an
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expedited certification processis preferable, DHS can implement such a process under 8

115.202(h).

Question 4: Isthere a better approach to external audits other than the
approaches discussed in the proposed rule?

A commenter stated affirmatively that a better approach may exist,
acknowledging it may include additional but reasonable costs. The groups expressed the
following various changes that they believe would be improvements: (1) audits could be
conducted on an unannounced basis to ensure they are reviewing typical conditions; (2)
facilities which have been required to take corrective action after an initial audit could be
required to undergo afollow-up audit 18 months later to assess improvement; (3) auditors
could be required to work in teams that include advocates and/or former detaineesto
increase comprehensiveness of inspection; (4) such teams could be required to meet with
a certain percentage of current and former detainees and employees, contractors, and
volunteers to accrue information; and (5) DHS could require that all facilities submit to
expedited audits when requested by CRCL.

The collection of groups expressed that they believed DHS could amend its PREA
auditing standards at a later date if, for example, after two complete three-year audit
cycles under the groups' suggested standard, DHS could then better determine which
facilities could appropriately be audited on aless-frequent basis; the data from the two
cycles could also allow advocates to have concrete data to comment on such arevised

plan.
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Response. DHS appreciates the constructive comments provided by advocacy
groups regarding the audit process. DHS is not substantively revising the audit provision
in the final rule because the agency believes that the final rule provides an effective and
efficient framework for external audits.

In response to the specific comments, DHS notes that unannounced audits would
be overly burdensome for the facility and for agency personnel. Section 115.204 requires
facilitieswith afinding of “Does Not Meet Standards’ with one or more standards have
180 days to develop a corrective action plan. After the 180-day corrective action period,
the auditor will issue a final determination as to whether the facility has achieved
compliance. The agency will use this assessment to determine what steps are necessary
to bring the facility into compliance or to determine that the facility is not safe for
detainees and therefore, whether detainees must be transferred to other facilities. This
process is an effective safeguard and therefore, an automatic 18-month follow-up audit is
not necessary. DHS does not mandate the exact composition of the audit team, but rather
requires that the audit be conducted by entities or individual s outside of the agency that
have relevant audit experience. Paragraph (g) of § 115.201 aready requires that the
auditor interview a representative sample of detainees and staff. Finally, the agency does
not believe that the agency’ s resources would be maximized if CRCL could automatically
trigger expedited audits. CRCL already has the authority to conduct reviews related to
civil rights and civil liberties issues at any facility that houses detainees. However, DHS
acknowledges that CRCL will play an important role in developing audit procedures and
guidelines. Inlight of this, 88 115.93 and 115.193 have been revised to allow CRCL to

request expedited auditsif it has reason to believe that such an audit is appropriate.
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Question 5: In an external auditing process, what types of entities or
individuals should qualify as exter nal auditors?

Some commenters described specific types of individuals who would or would
not qualify as external auditors, while one set of advocates described typical
characteristics contributing to a quality auditor. One commenter stated that such external
auditors should consist of members of non-governmental organizations, attorneys,
community members, media, and former detainees. Another organization stated that
auditors should simply not be employees of DHS or the detention center, seemingly
meaning the facility being audited; yet another set of groups stated that prior corrections
or detention official experience alone would not suffice. Another commenter suggested
that auditing requires awell-founded individual or team with prior expertise and/or
training in both sexual violence dynamics and detention environments, with state
certification in rape crisis counseling being a strongly-preferred qualification.
Commenters wrote that requirements must include demonstrable skillsin gathering
information from traumatized individuals and ability to ascertain clues of possible
concerns that detainees and others may not feel comfortable sharing.

Response. The agency in conjunction with CRCL isrequired by thisruleto
develop and issue guidance on the conduct of and contents of the audit. The agency must
also certify al auditors and develop and issue procedures regarding the certification
process, which must include training requirements.

Finally, DHS received a number of generalized comments relevant to the
rulemaking but which did not specifically fall within any particular standard as embodied

in the proposed rule.
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Comment. Numerous comments were supportive of the standards, stating itisa
good ideato promulgate arule to prevent such assault and abuse.

Response. DHS agreesthat thisrule is an important tool for the agency to
prevent, detect, and respond to sexual abuse and assault in confinement facilities.

Comment. Former Commissioners of NPREC suggested that DHS engage BJS to
work to collect data on the prevalence of sexual abusein DHS facilities, with the results
of such surveys being available to the public. The former Commissioners believed the
datato be necessary both for DHS and for the public to be able to understand the scope of
abuse and to monitor the impact and success of the standards.

Response. DHS has considered the suggested approach in this comment;
however, given the current budgetary environment, DHS does not have the resources to
expend personnel and/or funds to develop and execute a separate additional survey and
accompanying interagency agreement at thistime. DHS notes that BJS recently
conducted a survey that included | CE facilities.*®

In addition, the need for such a survey is negated by the fact that DHS itself,
through ICE, has conducted surveys of the detainee population. The surveys have
focused on conditions of detention, including the grievance process, staff retaliation,
intake education — including regarding how to contact | CE personnel — posting of legal
assistance information, and the Detainee Handbook, with space to add other information
that the detainee may wish to share. DHS may consider conducting similar surveysin the

future for comparison purposes.

16 BJS, Sexual Victimization in Prisons and Jails Reported by Inmates, 2011-12: Nat'| Inmate Survey,
2011-12 (May 2013), http://www.bjs.gov/content/pub/pdf/svpjri1112.pdf.
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Several commenters generally suggested that various standards should include
“critical protections’ for LGBTI detainees, in addition to the specific areas where
LGBTI-related comments are listed above. Areas where commenters believed these
protections are needed include in 88 115.15, 115.115, Limitsto cross-gender viewing and
searches; § 115.42, Use of assessment information; § 115.43, Protective custody; §§
115.62, 115.162, (Agency) Protection duties; 8 115.53, Detainee access to outside
confidential support services; and § 115.78, Disciplinary sanctions for detainees.

Response. As noted elsewhere that the issue has specifically arisen, DHS
generally provides safety and security measures for all populations, including all those
that may be vulnerable; DHS declines to make specific changes for the standards referred
to in these comments, as the standards are intended to be flexible enough to fit many

situations.

V. Regulatory Analysis

We developed this rule after considering numerous statues and executive orders
related to rulemaking. Below we summarize our analyses based on a number of these
statues or executive orders.

A. Executive Orders 12866 and 13563

Executive Orders 13563 and 12866 direct agencies to assess the costs and benefits
of available regulatory alternatives and, if regulation is necessary, to select regulatory
approaches that maximize net benefits (including potential economic, environmental,

public health and safety effects, distributive impacts, and equity). Executive Order 13563
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emphasizes the importance of quantifying both the costs and benefits of reducing costs of
harmonizing rules, and of promoting flexibility. Thisruleisa*significant regulatory
action,” athough not an economically significant regulatory action, under 8 3(f) of
Executive Order 12866. Accordingly, the Office of Management and Budget (OMB) has
reviewed this regulation.

1. Synopsis

Sexual violence against any victim is an assault on human dignity and an affront
to American values. Many victims report persistent, even lifelong mental and physical
suffering. Asthe National Prison Rape Elimination Commission (NPREC) explained in
its 2009 report:

Until recently . . . the public viewed sexual abuse as an inevitable feature of

confinement. Even as courts and human rights standards increasingly confirmed

that prisoners have the same fundamental rights to safety, dignity, and justice as

individualsliving at liberty in the community, vulnerable men, women, and

children continued to be sexually victimized by other prisoners and corrections

staff. Tolerance of sexual abuse of prisonersin the government’s custody is

totally incompatible with American values.™

As discussed in the accompanying RIA, | CE keeps records of any sexual abuse
allegation made by detainees at all facilitiesin which it holds detaineesin its Joint
Integrity Case Management System (JICMS). In estimating the current level of sexual
abuse for purposes of thisanalysis, DHS relies on facility-reported datain ICE's JICMS

database. 1n 2010, ICE had four substantiated sexual abuse allegations in immigration

1 National Prison Rape Elimination Commission Report 1 (2009),
http://www.ncjrs.gov/pdffilesl/226680.pdf.
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detention facilities, two in 2011, and onein 2012. There were no substantiated
allegations by individuals detained in a DHS holding facility.”® Inthe RIA, DHS
extrapolates the number of substantiated and unsubstantiated allegations at immigration
detention facilities based on the premise that there may be additional detainees who may
have experienced sexual abuse but did not report it. Table 1 below summarizes the

estimated number of sexual abuse allegations at |CE confinement facilities.

Table 1: Estimated Benchmark Level of Adult Sexual Abuse at ICE Confinement
Facilities, by Approach and Type of Allegation

18 This does not include allegations involved in still-open investigations or allegations outside the scope of
these regulations.
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Lower

Class Code Subject Bound Primary Adjusted
Approach Approach
1: Detainee-on-Detainee 0.0 4.9 9.9
Nonconsensual | Staff-on-Detainee 0.0 3.8 1.7
Acts - High Unknown 0.0 0.0 0.0
Subtotal 0.0 8.8 17.6
2: Detainee-on-Detainee 0.0 4.9 9.9
Nonconsensual | Staff-on-Detainee 1.8 5.7 9.6
Acts- Low Unknown 0.0 0.8 1.6
Subtotal 1.8 10.6 195
3 "Willing" Detai neeon-[_)etai nee 0.0 0.0 0.0
Sex with Staff Staff-on-Detainee 0.0 10 19
Unknown 0.0 0.0 0.0
Subtotal 0.0 1.0 1.9
4: Abusive Detainee-on-Detainee 2.6 55 8.4
Sexual Contacts | Staff-on-Detainee 0.0 0.0 0.0
- High Unknown 0.0 0.0 0.0
Subtotal 2.6 55 8.4
5: Abusive Detainee-on-Detainee 2.6 18.2 33.8
Sexua Contacts | Staff-on-Detainee 0.0 0.0 0.0
- Low Unknown 0.0 0.0 0.0
Subtotal 2.6 18.2 33.8
6: Staff Sexual | Detainee-on-Detainee 0.0 0.0 0.0
Misconduct Staff-on-Detainee 0.0 20.2 40.4
Touching Only | Unknown 0.0 0.0 0.0
Subtotal 0.0 20.2 40.4
Sexual Detainee-on-Detainee 0.0 5.6 11.3
Harassment Not | Staff-on-Detainee 35 13.3 23.1
Involving
Touching Unknown 0.0 0.0 0.0
Subtotal 35 18.9 34.4
Total 10.4 83.2 156.0

Note: Details may not sum to total due to rounding for shown values
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In order to address the allegations of sexual abuse at DHS immigration detention
and holding facilities, the final rule sets minimum requirements for the prevention,
detection, and response to sexual abuse. Specifically, the rule establishes standards for
prevention planning; prompt and coordinated response and intervention; training and
education of staff, contractors, volunteers and detainees; proper treatment for victims;
procedures for investigation, discipline and prosecution of perpetrators; data collection
and review for corrective action; and audits for compliance with the standards. DHS
estimates that the full cost of compliance with these standards at al covered DHS
confinement facilities will be approximately $57.4 million over the period 2013-2022,
discounted at 7 percent, or $8.2 million per year when annualized at a 7 percent discount
rate.

With respect to benefits, DHS conducts what is known as a “ break even analysis,”
by first estimating the monetary value of preventing various types of sexual abuse
(incidents involving violence, inappropriate touching, or arange of other behaviors) and
then, using those values, calculating the reduction in the annual number of victims that
would need to occur for the benefits of the rule to equal the cost of compliance. When all
facilities and costs are phased into the rulemaking, the break even point would be reached
if the standards reduced the annual number of incidents of sexual abuse by 122 from the
estimated benchmark levels, which is 147 percent of the total number of assumed
incidents in ICE confinement facilities, including an estimated number of those who may

not have reported an incident.™®

19 Asdiscussed in Chapter 1, and shown in Table 17, of the accompanying RIA, the benchmark level of
sexual assaults includes all types of sexual assaults.
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There are additional benefits of the rule that DHS is unable to monetize or
quantify. Not only will victims benefit from a potential reduction in sexual abusein
facilities, so too will DHS agencies and staff, other detainees, and society asawhole. As
noted by Congress, sexua abuse increases the levels of violence within facilities. Both
staff and other detainees will benefit from a potential reduction in levels of violence and
other negative factors. 42 U.S.C. 15601(14). Thiswill improve the safety of the
environment for other detainees and workplace for facility staff. In addition, long-term
trauma from sexual abuse in confinement may diminish avictim’s ability to reenter
society resulting in unstable employment. Preventing these incidents will decrease the
cost of health care, spread of disease, and the amount of public assistance benefits
required for victims upon reentry into society, whether such reentry isin the United
States or a detainee’ s home country.

Table 2, below, presents a summary of the benefits and costs of the final rule.

The costs are discounted at seven percent.
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Table 2: Estimated Costs and Benefits of Final Rule, ($millions)

Immigration Holdin Total DHS
Detention ol tii PREA
Facilities Rulemaking
10-Year Cost Annualized at 7%
Discount Rate $4.9 $3.3 $8.2
% Reduction of Sexual Abuse
Victims to Break Even with N/A N/A 147%*
Monetized Costs

An increase in the general wellbeing and morale
of detainees and staff, the value of equity, human
dignity, and fairness for detaineesin DHS
custody.

Non-monetized Benefits

As explained above, we did not estimate the
number of incidents or victims of sexual abuse
Net Benefits thisrule would prevent. Instead, we conducted a
breakeven analysis. Therefore, we did not

estimate the net benefits of thisrule.

*For | CE confinement facilities

2. Summary of Affected Population

Thisrule covers two types of confinement facilities: (1) immigration detention
facilities, and (2) holding facilities. Immigration detention facilities, which are operated
or supervised by ICE, routinely hold persons for over 24 hours pending resolution or
completion of immigration removal or processing. Holding facilities, used and
maintained by DHS components including | CE and CBP, tend to be short-term. The
analysis below presents immigration detention facilities and holding facilities separately.

Thisrule directly regulates the Federal Government, notably any DHS agency
with immigration detention facilities or holding facilities. Thisrule also affects private

and public entities that operate confinement facilities under contracts or agreements with
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DHS. The sections below describe and quantify, where possible, the number of affected
immigration detention facilities and holding facilities.

a Subpart A — Immigration Detention Facilities

ICE isthe only DHS component with immigration detention facilities. 1CE holds
detainees during proceedings to determine whether they will be removed from the United
States, and pending their removal, in ICE-owned facilities or in facilities contracting with
ICE. Therefore, though this rule directly regulates the Federal Government, it requires
that its standards ultimately apply to some State and local governments as well as private
entities through contracts with DHS. The types of authorized | CE immigration detention
facilities are asfollows:

e Service Processing Center (SPC) —full service immigration facilities owned by
the government and staffed by a combination of Federal and contract staff;

e Contract Detention Facility (CDF) — owned by a private company and contracted
directly with the government; and

e Intergovernmental Service Agreement Facility (IGSA) —facilities at which
detention services are provided to ICE by State or local government(s) through
agreements with |CE and which may fall under public or private ownership and
may be fully dedicated immigration facilities (housing detained aliens only) or
non-dedi cated facilities (housing various detai nees).

ICE entersinto IGSAs with States and counties across the country to use space in
jailsand prisons for civil immigration detention purposes. Some of these facilities are
governed by IGSAs that limit the length of an immigration detainee’ s stay to less than 72
hours. Some of these facilities have limited bed space that precludes longer stays by
detainees. Others are used primarily under special circumstances such as housing a
detainee temporarily to facilitate detainee transfers or to hold a detainee for court

appearances in adifferent jurisdiction. In some circumstances the under-72-hour

facilities house immigration detainees only occasionally.
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|CE owns or has contracts with approximately 158 authorized immigration
detention facilities that hold detainees for more than 72 hours.®® The 158 facilities
consist of 6 SPCs, 7 CDFs, 9 dedicated |IGSA facilities, and 136 non-dedicated |GSA
facilities. Sixty four of the non-dedicated |GSA facilities are covered by the DOJ PREA,
not thisrule, because they are USMS IGA facilities. Asthe USMSIGA facilities are not
within the scope of this rulemaking, this analysis covers the 94 authorized SPC, CDF,
dedicated IGSA, and non-dedicated IGSA immigration detention facilities that hold
detainees for more than 72 hours.

| CE additionally has 91 authorized immigration detention facilities that are
contracted to hold detainees for less than 72 hours.® All 91 facilities are non-dedicated
IGSA facilities, but 55 of them are covered by the DOJ PREA rule, not this rule, because
they are USMS IGA facilities. Again, ICE excludesthe USMS IGA facilities from the
scope of this rulemaking and analysis, the analysis covers the 36 authorized non-
dedicated IGSA immigration detention facilities that hold detainees for under 72 hours.
Facilities that are labeled by ICE as “under 72-hour” still meet the definition of
immigration detention facilities, because they process detainees for detention intake.
Detainees housed in these facilities are processed into the facility just as they would bein
along-term detention facility.

Furthermore, | CE also has two authorized family residential centers. These are

IGSA facilities that house only | CE detainees. One of the facilities accommodates

2 As noted above, facilities | CE used as of spring 2012, and the sexual abuse and assault standards to
which facilities were held accountable or planned to be held accountable at that time, serve as the baseline
for the cost estimates for this rulemaking.

2L As noted above, facilities | CE used as of spring 2012, and the sexual abuse and assault standards to
which facilities were held accountable or planned to be held accountable at that time, serve as the baseline
for the cost estimates for this rulemaking.
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families subject to mandatory detention and the other is a dedicated female facility. ICE
family residential centers are subject to the immigration detention facility standards
proposed in Subpart A. The table below summarizes the facilitiesincluded in this
anaysis.

Table 1: Summary of ICE Authorized Immigration Detention Facilities

Facility Over 72 Hours Under 72 Hours
Non-Dedicated |GSA 74
SPC 6
CDF 7
Dedicated IGSA 7
Total Covered by Rule 94
USMSIGA? 64
Total Authorized Facilities 158

®Not within the scope of the rulemaking. USMSS confinement facilities are covered by DOJ s PREA regulati

b. Subpart B —Holding Facilities

A holding facility may contain holding cells, cell blocks, or other secure locations
that are: (1) under the control of the agency and (2) primarily used for the confinement of
individuals who have recently been detained, or are being transferred to another agency.

I U.S Immigration and Customs Enforcement

Most ICE holding rooms are in I CE field offices and satellite offices. These
rooms are rooms or areas that are specifically designed and built for temporarily housing
detaineesin ICE ERO offices. It may also include staging facilities. |CE holding
facilities as presented in this analysis are exclusive of hold rooms or staging areas at

immigration detention facilities, which are covered by the standards of the immigration
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detention facility under Subpart A of thisrule. 1CE has 149 holding facilities that are
covered under Subpart B of therule.

ii. U.S Customs and Border Protection

Thereis awide range of facilities where CBP detains individuals. Some
individuals are detained in secured detention areas, while others are detained in open
seating areas where agents or officers interact with the detainee. Hold roomsin CBP
facilities where case processing occurs are used to search, detain, or interview persons
who are being processed. CBP operates 768 holding facilities at ports of entry and
Border Patrol stations, checkpoints, and processing facilities across the country.

The number of detaineesin CBP custody fluctuates. Consequently, at times CBP
is unable to accommodate its short-term detention needs through its facilities. Similar to
ICE, CBP has entered into approximately 14 contracts with State, local, and/or private
entity facilities on arider to aUSMS contract that provides for a consistent arrangement
with particular facilities to cover instances in which CBP has insufficient space to detain
individuals. Because CBP entered into these contracts viaarider to aUSMS contract,
the impacts to these facilities have been accounted for in the DOJ s PREA rule and to
consider them again here would double count any costs and/or benefits associated with
these facilities. Assuch, these facilities are excluded from this analysis.

3. Costsof Rule

Thisrule covers DHS immigration detention facilities and holding facilities.

Table 3 summarizes the number of facilities covered by the rulemaking over 10 years.
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Table 3: Estimated Population Summary for Rule

Immigration _ T

Y ear DetentioraJ Facilities Holding Facilities Total

ICE ICE CBP

1 132 149 768 1,049
2 134 149 768 1,051
: 136 149 768 1,053
4 138 149 768 1,055
: 140 149 768 1,057
6 142 149 768 1,059
: 144 149 768 1061
8 146 149 768 1,063
y 148 149 768 1,065
= 150 149 768 1067

The cost estimates set forth in this analysis represent the costs of compliance with,
and implementation of, the standards in facilities within the scope of the rulemaking.
Thisfina rule implements many of the proposed standards in the NPRM. In addition,
DHS made a number of changes to provisions set forth in the NPRM based on public
comments. These changes are discussed previoudy in the preamble. DHS received no
public comments on the estimates in the economic analysis.

After analyzing the changes made in thisfinal rule, DHS concludes the only cost
change from the NPRM with more than a de minimis impact results from expanding the
scope of training requirements for personnel that have contact with detainees under §
115.32. Thischange resulted in an increase in estimated cost of approximately $16,000
per year. DHS also fixed amistake in estimating the year audits would begin for

facilities. Thus, this analysis estimates that compliance with the standards, in the

2 The baseline for these cost estimates is the sexual abuse and assault standards to which facilities were
held accountable or planned to be held accountable at the time of writing the NPRM. Since the NPRM,

I CE has made great strides in implementing sexual abuse and assault standards in facilities. Asaresult, the
baseline of the rule from which the costs and benefits of the rulemaking were estimated, differ from the
current sexual abuse and assault standards at some facilities.
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aggregate, will be approximately $57.4 million, discounted at 7 percent, over the period

2013-2022, or $8.2 million per year when annualized at a 7 percent discount rate. Table

4 below, presents a 10-year summary of the estimated benefits and costs of the final rule.

Table 4: Total Cost of Final Rule ($millions)

I mmigration Detention

Holding Facilities

Facilities
Y ear Subpart A Subpart B Total
Over 72 Under 72 ICE CBP
Hours Hours
1 $3.9 $1.2 $0.0 $5.6 $10.7
2 $3.6 $1.1 $0.0 $5.5 $10.1
3 $3.6 $1.1 $0.0 $3.6 $8.3
4 $3.7 $1.1 $0.0 $2.4 $7.1
5 $3.7 $1.1 $0.0 $2.4 $7.2
6 $3.7 $1.1 $0.0 $2.3 $7.2
7 $3.8 $1.1 $0.0 $2.3 $7.2
8 $3.8 $1.1 $0.0 $2.3 $7.2
9 $3.8 $1.1 $0.0 $2.3 $7.2
10 $3.8 $1.2 $0.0 $2.3 $7.2
Total $37.4 $11.3 $0.0 $31.0 $79.6
Total (7%) $26.2 $7.9 $0.0 $23.2 $57.4
Total (3%) $31.9 $9.6 $0.0 $27.2 $68.7
Annualized (7%) $3.7 $1.1 $0.0 $3.3 $8.2
Annualized (3%) $3.7 $1.1 $0.0 $3.2 $8.0

The total cost, discounted at 7 percent, consists of $34.1 million for immigration

detention facilities under Subpart A, and $23.2 million for holding facilities under

Subpart B. The largest costs for immigration detention facilities are for staff training,

documentation of cross-gender pat downs, duties for the PSA Compliance Manager, and

audit requirements. DHS estimates zero compliance costs for ICE holding facilities

under this rule as the requirements of ICE’s SAAPID and other ICE policies are

commensurate with the requirements of therule. The largest costs for CBP holding
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facilities are staff training, audits, and facility design modifications and monitoring
technology upgrades.

4. Benefits of the Rule

DHS has not estimated the anticipated monetized benefits of this rule or how
many incidents or victims of sexual abuse DHS anticipates will be avoided by thisrule.
Instead, DHS conducts what is known as a“‘break even analysis,”’ by first estimating the
monetary value of preventing victims of various types of sexual abuse (from incidents
involving violence to inappropriate touching) and then, using those values, calculating
the reduction in the annual number of victims that would need to occur for the benefits of
the rule to equal the cost of compliance. The NPRM estimated the benefits based on
sexual abuse datafrom 2011, the most recent full year of data at that time. DHS has
included sexual abuse datafrom 2010, 2011, and 2012 in thisfinal analysis. In addition,
since the publication of the NPRM, ICE’s PSA Coordinator has reviewed the individual
reports and data from these years and assigned alevel of sexual victimization to each
based on the levels used in the DOJ PREA RIA.? This has allowed DHS to provide a
more comprehensive assessment of sexual abuse in ICE confinement facilities, and the
estimated avoidance value of preventing such abuse. The DHS RIA concludes that when
all facilities and costs are phased into the rulemaking, the breakeven point will be reached
if the standards reduced the annual number of incidents of sexual abuse by 122 from the

estimated benchmark level, which is 147 percent of the total number of assumed

2 Department of Justice, Regulatory Impact Analysis for the National Standards to Prevent, Detect, and
Respond to Prison Rape under PREA, Table 1.1 on page 24 of 168, available at
http://www.ojp.usdoj.gov/programs/pdfs/prea ria.pdf.
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incidents in ICE confinement facilities, including those who may not have reported an
incident.

There are additional benefits of the rule that DHS is unable to monetize or
guantify. Not only will victims benefit from a potential reduction in sexual abusein
facilities, so too will DHS agencies and staff, other detainees, and society asawhole. As
noted by Congress, sexua abuse increases the levels of violence within facilities. Both
staff and other detainees will benefit from a potential reduction in levels of violence and
other negative factors. 42 U.S.C. 15601(14). Thiswill improve the safety of the
environment for other detainees and workplace for facility staff. In addition, long-term
trauma from sexual abuse in confinement may diminish avictim’s ability to reenter
society resulting in unstable employment. Preventing these incidents will decrease the
cost of health care, spread of disease, and the amount of public assistance benefits
required for victims upon reentry into society, whether such reentry isin the United
States or a detainee’ s home country.

5. Alternatives

As dternatives to the regul atory regime discussed in this rule, DHS examined
three other options. The first is taking no regulatory action. For over 72-hour
immigration detention facilities, the 2011 PBNDS sexual abuse standards might reach all
facilities over time as the new version of the standards are implemented at facilities as
planned. However, in the absence of regulatory action, sexual abuse standards for ICE’'s
under 72-hour immigration detention facilities and DHS' s holding facilities would remain

largely the same.
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DHS also considered requiring the | CE immigration detention facilities that are
only authorized to hold detainees for under 72 hours to meet the standards for holding
facilities under Subpart B, rather than the standards for immigration detention in Subpart
A, asdiscussed in thefina rule. The standardsin Subpart B are somewhat less stringent
than those for immigration detention facilities, as appropriate for facilities holding
detainees for a much shorter time and with an augmented level of direct supervision.

Finally, DHS considered changing the audit requirements under 88 115.93 and
115.193. Immigration detention facilities currently undergo several layers of inspections
for compliance with ICE’ s detention standards. This alternative would allow ICE to
incorporate the audit requirements for the standards into current inspection procedures.
However, it would require outside auditors for all immigration detention facilities. For
holding facilities that hold detainees overnight, it would require 10 internal audits, 10
external audits, and three audits by CRCL be conducted annually. The following table
presents the 10-year costs of the alternatives compared to the costs of the final rule.
These costs of these aternatives are discussed in detail in Chapter 2 of the Final RIA.

Table5: Cost Comparison of Regulatory Alternativesto the Final Rule ($millions)

10-Year Total Costs by Alternative Total Total (7%) Total (3%)

Alternative 1 — No Action $0 $0 $0
Alternative 2 — Under 72-Hour $77.4 $55.7 $66.7
Alternative 3—Fina Rule $79.6 $57.4 $68.7
Alternative 4 — Audit Requirements $70.1 $50.5 $60.4

B. Executive Order 13132—Federalism.

Thisfina rule does not have substantial direct effects on the States, on the

relationship between the national government and the States, or on distribution of power
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and responsibilities among the various levels of government. This rule implements the
Presidential Memorandum of May 17, 2012 “Implementing the Prison Rape Elimination
Act” and the requirements found in the recently enacted VAWA Reauthorization (Mar. 7,
2013) by setting forth national DHS standards for the detection, prevention, reduction,
and punishment of sexual abuse in DHS immigration detention and holding facilities. In
drafting the standards, DHS was mindful of its obligation to meet the President’s
objectives and Congress' s intent while also minimizing conflicts between State law and
Federal interests.

Insofar, however, as the rule sets forth standards that might apply to immigration
detention facilities and holding facilities operated by State and local governments and
private entities, this rule has the potential to affect the States, the relationship between the
Federal government and the States, and the distribution of power and responsibilities
among the various levels of government and private entities. With respect to the State
and local agencies, as well as the private entities, that own and operate these facilities
across the country, the Presidential Memorandum provides DHS with no direct authority
to mandate binding standards for their facilities. However, in line with Congress's and
the President’ s statutory direction in the VAWA Reauthorization that the standards are to
apply to DHS-operated detention facilities and to detention facilities operated under
contract with DHS, including CDFs and detention facilities operated through an IGSA
with DHS, these standards impact State, local, and private entities to the extent that such
entities make voluntary decisions to contract with DHS for the confinement of
immigration detainees or that such entities and DHS agree to enter into a modification or

renewal of such contracts. This approach isfully consistent with DHS's historical
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relationship to State and local agenciesin this context. Therefore, in accordance with
Executive Order 13132, DHS has determined that this final rule does not have sufficient
federalism implications to warrant the preparation of a Federalism Assessment.

Notwithstanding the determination that the formal consultation process described
in Executive Order 13132 is not required for this rule, DHS welcomed consultation with
representatives of State and local prisons and jails, juvenile facilities, community
corrections programs, and lockups—among other individuals and groups—during the
course of this rulemaking.

C. Executive Order 12988—Civil Justice Reform.

This regulation meets the applicable standards set forth in 88 3(a) and 3(b)(2) of
Executive Order 12988.

D. Unfunded M andates Reform Act of 1995.

Section 202 of the Unfunded Mandates Reform Act of 1995 (UMRA) (Pub. L.
104-4, 109 Stat. 48, 2 U.S.C. 1532) generally requires agencies to prepare a statement
before submitting any rule that may result in an annual expenditure of $100 million or
more (adjusted annually for inflation) by State, local, or tribal governments, or by the
private sector. DHS has assessed the probable impact of these regulations and believes
these regulations may result in an aggregate expenditure by State and local governments
of approximately $4.3 million in the first year.

However, DHS believes the requirements of the UMRA do not apply to these
regulations because UMRA excludes from its definition of “Federal intergovernmental
mandate” those regulations imposing an enforceable duty on other levels of government

which are “a condition of Federal assistance.” 2 U.S.C. 658(5)(A)(i)(1). Compliance
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with these standards would be a condition of ongoing Federal assistance through
implementation of the standards in new contracts and contract renewals. While DHS
does not believe that aformal statement pursuant to the UMRA isrequired, it has, for the
convenience of the public, summarized as follows various matters discussed at greater
length elsewhere in this rulemaking which would have been included in a UMRA
statement should that have been required:

* These standards are being issued pursuant to the Presidential Memorandum of
May 17, 2012, section 1101 of the VAWA Reauthorization, and DHS detention
authorities.

* A qualitative and quantitative assessment of the anticipated costs and benefits of
these standards appears below in the Regulatory Flexibility Act (RFA) section;

» DHS does not believe that these standards will have an effect on the national
economy, such as an effect on productivity, economic growth, full employment, creation
of productive jobs, or international competitiveness of United States goods and services,

* Before it issued these final regulations DHS:

(1) Provided notice of these requirements to potentially affected small
governments by publishing the NPRM, and by other activities;

(2) Enabled officials of affected small governments to provide meaningful
and timely input, viathe methods listed above; and

(3) Worked to inform, educate, and advise small governments on
compliance with the requirements.

* Asdiscussed above in the RIA summary, DHS has identified and considered a

reasonable number of regulatory aternatives and from those alternatives has attempted to
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select the least costly, most cost effective, or least burdensome alternative that achieves
DHS s objectives.

E. Small Business Regulatory Enforcement Fairness Act of 1996.

Under section 213(a) of the Small Business Regulatory Enforcement Fairness Act
of 1996, Pub. L. 104-121, DHS wants to assist small entities in understanding thisrule so
that they can better evaluate its effects on them and participate in the rulemaking. If the
rule would affect your small business, organization, or governmental jurisdiction and you
have questions concerning its provisions or options for compliance, please contact DHS
viathe address or phone number provided in the FOR FURTHER INFORMATION
CONTACT section above. DHS will not retaliate against small entities that question or
complain about this rule or about any policy or action by DHS related to thisrule.

F. Regulatory Flexibility Act.

DHS drafted thisfinal rule so asto minimize itsimpact on small entities, in
accordance with the RFA, 5 U.S.C. 601-612, while meeting its intended objectives. The
term “small entities” comprises small business, not-for-profit organizations that are
independently owned and operated and are not dominant in their fields, and governmental
jurisdictions with populations of |ess than 50,000. Based on presently available
information, DHS is unable to state with certainty that the rule will not have any effect on
small entities of the type described in 5 U.S.C. 601(3). Accordingly, DHS has prepared a
Final Regulatory Flexibility Impact Analysisin accordance with 5 U.S.C. 604.

1. A statement of the need for, and objectives of, therule.

In 2003 Congress enacted PREA, Pub. L. 108-79 (Sept. 4, 2003). PREA directs

the Attorney General to promulgate national standards for enhancing the prevention,
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detection, reduction, and punishment of prison rape. On May 17, 2012, DOJ released a
final rule setting national standards to prevent, detect, and respond to prison rape for
facilities operated by BOP and USMS. Thefinal rule was published in the Federal
Register on June 20, 2012. 77 FR 37106 (June 20, 2012). Initsfinal rule, DOJ
concluded that PREA “encompass|es] any Federal confinement facility ‘whether
administered by [the] government or by a private organization on behalf of such
government.”” 1d. at 37113 (quoting 42 U.S.C. 15609(7)). DOJ recognized, however,
that, in general, each Federal agency is accountable for, and has statutory authority to
regulate the operations of its own facilities and is best positioned to determine how to
implement Federal laws and rules that govern its own operations, staff, and personsin
custody. Id. The same day that DOJ released itsfinal rule, President Obamaissued a
Presidential Memorandum directing Federal agencies with confinement facilities to issue
regulations or procedures within 120 days of his Memorandum to satisfy the
requirements of PREA. On March 7, 2013, Congress enacted a statutory mandate in the
VAWA Reauthorization directing DHS to publish, within 180 days of enactment, afinal
rule adopting national standards for the detection, prevention, reduction, and punishment
of rape and sexual assault in immigration confinement settings. See Pub. L. 113-4 (Mar.
7, 2013). Thisregulation respondsto and fulfills the President’ s direction and the
VAWA Reauthorization statutory mandate by creating comprehensive, national
regulations for the detection, prevention, and reduction of prison rape at DHS
confinement facilities.

DHS uses avariety of legal authorities, which are listed below in the “ Authority”

provision preceding the regulatory text, to detain individualsin confinement facilities.
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Most individuals detained by DHS are detained in the immigration removal process, and
normally DHS derives its detention authority for these actions from 8§ 236(a) of the INA,
8 U.S.C. 1226(a), which provides the authority to arrest and detain an alien pending a
decision on whether the alien is to be removed from the United States, and § 241(a)(2) of
the INA, 8 U.S.C. 1231(a)(2), which provides the authority to detain an alien during the
period following the issuance of an order of removal. DHS components, however, use
many other legal authorities to meet their statutory mandates and to detain individuals
during the course of executing DHS missions.

The objective of therule is to create minimum requirements for DHS immigration
detention and holding facilities for the prevention, detection, and response to sexual
abuse. The rule will ensure prompt and coordinated response and intervention, proper
treatment for victims, discipline and prosecution of perpetrators, and effective oversight
and monitoring to prevent and deter sexual abuse.

2. A statement of the significant issuesraised by the public commentsin
responsetotheinitial regulatory flexibility analysis (IRFA), a statement
of the assessment of the agency of such issues, and a statement of any
changes madein the proposed rule as aresult of such comments.

DHS did not receive any public comments in response to the initial regulatory

flexibility analysis.

3. Theresponse of the agency to any commentsfiled by the Chief Counsel
for Advocacy of the Small Business Administration (SBA) in response to
the proposed rule, and a detailed statement of any change madeto the

proposed rulein thefinal rule asaresult of the comments.
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DHS did not receive comments from the Chief Counsel for Advocacy of the
Small Business Administration in response to the proposed rule.

4. A description of and an estimate of the number of small entitiesto which

therulewill apply or an explanation of why no such estimateis available.

Thisrule will affect owners of DHS confinement facilities, including private
owners, State and local governments, and the Federal government. DHS has two types of
confinement facilities: (1) immigration detention facilities, and (2) holding facilities.
Holding facilities tend to be short-term in nature. 1CE, in particular, is charged with
administration of the immigration detention facilities while CBP and | CE each have
many holding facilities under their detention authority. The analysis below addresses
immigration detention facilities and holding facilities separately.

I Immigration Detention Facilities

| CE dividesits detention facilities into two groups: there are 158 for use over 72
hours, and 91 that typically hold detainees for more than 24 hours and less than 72 hours.
These are treated separately, below. Further, there are several types of immigration
detention facilities. SPC facilities are |CE-owned facilities and staffed by a combination
of Federal and contract staff. CDFs are owned by a private company and contracted
directly with ICE. Detention services at IGSA facilities are provided to ICE by State or
local governments(s) through agreements with | CE and may be owned by the State or
local government, or by a private entity. Finally, there are two types of IGSA facilities:
dedicated and non-dedicated. Dedicated IGSA facilities hold only detained aliens
whereas non-dedicated facilities hold a mixture of detained aliens and inmates. |CE does

not include USMS IGA facilities used by | CE under intergovernmental agreementsin the
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scope of thisrulemaking. Those facilities would be covered by the DOJ PREA standards.
Any references to authorized immigration detention facilities are exclusive of these 119
USMS IGA facilities.

Of the current 158 ICE detention facilities that are for use over 72 hours, 6 are
owned by the Federal government and are not subject to the RFA. An additional 64 are
covered not by thisrule but by the DOJ PREA rule, as USMS IGA facilities. Of the 88
facilities subject to the RFA, there are 79 distinct entities. DHS uses | CE information
and public databases such as Manta.com and data from the U.S. Census Bureau® to
search for entity type (public, private, parent, subsidiary, etc.), primary line of business,
employee size, revenue, population, and any other necessary information. This
information is used to determine if an entity is considered small by the SBA size
standards, within its primary line of business.

Of the 79 entities owning immigration detention facilities and subject to the RFA,
the search returned 75 entities for which sufficient data are available to determine if they
are small entities, as defined by the RFA. The table below shows the North American
Industry Classification System (NAICS) codes corresponding with the number of
facilities for which data are available. There are 27 small governmental jurisdictions, one
small business, and one small not-for-profit. In order to ensure that the interests of small
entities are adequately considered, DHS assumes that all entities without available
ownership, NAICS, revenue, or employment data are small entities. Therefore, DHS
estimates there are atotal of 33 small entities to which thisrule applies. The table below

shows the number of small entities by type for which data are available.

2% U.S. Census Bureau, State and County QuickFacts, 2010 Population Data, available at
http://quickfacts.census.gov/gfd/index.html.
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Table5: Small Entitiesby Type—Immigration Detention Facilities

Type Entities Found SBA Size Standard

Small Governmental Jurisdiction 27 | Population less than 50,000

Small Business 1 | $7 million (NAICS 488999)

$30 million (NAICS 488119)

Small Organization 1 | Independently owned and operated not-for-profit
Subtotal 29

Entities without Available Information 4

Total Small Entities 33

| CE a'so has shorter-term immigration detention facilities, for several reasons:
Some of ICE’simmigration detention facilities are governed by IGSAs that limit the
length of an immigration detainee’ s stay to less than 72 hours for various reasons. Some
of these facilities have limited bed space that precludes longer stays by detainees. Others
are used primarily under special circumstances such as housing a detainee temporarily to
facilitate detainee transfers or to hold a detainee for court appearancesin a different
jurisdiction. In some circumstances the under 72-hour facilities are located in rural areas
that only occasionally have immigration detainees.

At the time of writing, ICE has 91 immigration detention facilities which are used
to detain individuals for lessthan 72 hours. Of those, three are owned by the Federa or
State government and are not subject to the RFA. An additional 55 are covered not by
thisrule but by the DOJ PREA rule, as USMS IGA facilities. Of the 33 facilities subject
to the RFA, al are owned by distinct entities. Again, DHS uses public databases such as
Manta.com and U.S. Census Bureau to search for entity type, primary line of business,
employee size, revenue, population, and any other necessary information needed to

determine if an entity is considered small by SBA size standards.
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Of the 33 entities owning immigration detention facilities and subject to the RFA,
al have sufficient data available to determine if they are small entities as defined by the
RFA. The table below shows the NAICS codes corresponding with the number of
facilities for which data are available. DHS determines there are 10 small governmental
jurisdictions, 0 small businesses, and 0 small organizations. The table below shows the
number of small entities by type for which data are available.

Table 6: Small Entitiesby Type— Other DHS Confinement Facilities

Type Entities Found SBA Size Standard
Small Governmental Jurisdiction 10 | Population less than 50,000
Small Business 0
Small Organization 0
Total Small Entities 10

At the time of writing, ICE has two immigration detention facilities that are
considered family residential facilities. Both are owned by counties. Again, DHS uses
public databases such as Manta.com and U.S. Census Bureau to search for entity type,
primary line of business, employee size, revenue, population, and any other necessary
information needed to determine if an entity is considered small by SBA size standards.
DHS was able to obtain sufficient data to determine if they are small entities. Based on
the size of the counties, DHS determines neither are considered small governmental
jurisdictions as defined by the RFA.

In summary, DHS estimates the number of small entities covered by this
rulemaking is 33 over 72-hour immigration detention facilities, 10 under 72-hour
facilities, and 2 family residential facilities, for atotal of 45 small entities.

ii. Holding Facilities
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U.S. Customs and Border Protection. CBP operates 768 facilities with holding

facilities. Of the 768, 364 are owned by private sector entities. CBP isresponsible for
funding any facility modifications once CBP has begun operations at the location. As
such, any modifications at these facilities as aresult of thisrule will have no direct
impact on the facilities.

U.S. Immigration and Customs Enforcement. Most |ICE hold rooms arein ICE

field offices and satellite offices. ICE estimatesit has 149 holding facilities that are
covered under the rule. None of these facilities are considered small entities under the
RFA.

5. A description of the projected reporting, recor dkeeping, and other
compliance requirements of therule, including an estimate of the classes
of small entitieswhich will be subject to therequirement and the types of
professional skills necessary for preparation of thereport or record.

With regard to non-DHS facilities, the requirements of the rule are applicable

only to new detention contracts with the Federal Government, and to contract renewals.
To the extent this rule increases costs to any detainment facilities, which may be small
entities, it may be reflected in the cost paid by the Federal Government for the contract.
Costs associated with implementing the rule paid by the Federal Government to small
entities are transfer payments ultimately born by the Federal Government. However,
DHS cannot say with certainty how much, if any, of these costs will be paid in the form
of increased bed rates for facilities. Therefore, for the purposes of this analysis, DHS
assumes all costs associated with the rule will be borne by the facility. Of the 45 small

entities, 37 operate under the NDS. The following discussion addresses the standards
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that may create implementation costs for facilities that are currently operating under the

ICE NDS.

I Contracting with other non-DHS entities for the confinement of detainees,
§115.12

The rule requires that any new contracts or contract renewals comply with the rule
and provide for agency contract monitoring to ensure that the contractor is complying
with these standards. Therefore, DHS adds a 20-hour opportunity cost of time for the
contractor to read and process the modification, determine if arequest for arate increase
is necessary, and have discussions with the government if needed. DHS estimates this

standard may cost a facility approximately $1,488 (20 hours x $74.41) in the first year.”®

ii. Zero tolerance of sexual abuse; Prevention of Sexual Assault Coordinator,
§115.11

The rule requires immigration detention facilities to have a written zero-tolerance
policy for sexual abuse and establish a PSA Compliance Manager at each facility. ICE is
not requiring facilitiesto hire any new staff for these responsibilities; rather | CE believes
the necessary PSA Compliance Manager duties can be collateral duties for a current staff

member.

% Bureau of Labor Statistics, Occupational Employment Statistics (OES), May 2011, NAICS 999300, SOC
11-1021 General and Operations Manager Median Hourly Wage, retrieved on June 29, 2012 from
http://www.bls.gov/oes/2011/may/naics4_999300.htm . Loaded for benefits. Bureau of Labor Statistics,
Employer Cost for Employee Compensation, June 2011, Table 3: Employer Costs per hour worked for
empl oyee compensation and costs as a percent of total compensation: State and local government workers,
by major occupational and industry group, Service Occupations, Salary and Compensation Percent of Total
Compensation, retrieved on June 29, 2012 from

http://www.bls.gov/news.release/archives/ecec 09082011.pdf. $74.41 = $44.42/0.597.
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For some of the standards in this rulemaking, the actual effort required to comply
with the standard will presumably be undertaken by the PSA Compliance Manager. The
costs of compliance with those standards are thus essentially subsumed within the cost of
this standard. For this reason, and to avoid double counting, many standards are assessed
as having minimal to zero cost even though they will require some resources to ensure
compliance; thisis because the cost of those resourcesis assigned to this standard to the
extent DHS assumes the primary responsibility for complying with the standard will lie
with the PSA Compliance Manager. The table below presents the standards and
requirements DHS assumes are the responsibility of the PSA Compliance Manager, and
are included in the costs estimated for this standard.

Table 7: Assumed PSA Compliance Manager Duties—Immigration Detention

Facilities

Standard

115.11 | Zero tolerance of sexual abuse

115.21 | Evidence protocols and forensic medical examinations
115.31 | Staff training

115.32 | Volunteer and contractor training

115.34 | Specialized training: Investigations

115.63* | Reporting to other confinement facilities

115.65 | Coordinated response

115.67 | Agency protection against retaliation

115.86 | Sexual abuseincident reviews

115.87 | Datacollection

115.93* | Audits

* | ndicates new requirement for facilities under 2011 PBNDS or Family Residential Standards
DHS spoke with some SPCs and CDFs who had Sexual Abuse and Assault
Prevention Intervention Coordinators required under the 2008 PBNDS. Based on these

discussions, DHS estimates a PSA Compliance Manager will spend, on average, 114
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hoursin thefirst year and 78 hours thereafter, which includes writing/revising policies
related to sexual abuse and working with auditors. DHS estimates this standard may cost

afacility approximately $5,330 (114 hours x $46.75) in the first year.?

iii. Limits to cross-gender viewing and searches, 8 115.15

The requirement prohibits cross-gender pat-down searches unless, after
reasonable diligence, staff of the same gender is not available at the time the pat-down
search isrequired (for male detainees), or in exigent circumstances (for female and male
detainees alike). In addition, it bans cross-gender strip or body cavity searches except in
exigent circumstances; requires documentation of al strip and body cavity searches and
cross-gender pat-down searches; prohibits physical examinations for the sole purpose of
determining genital characteristics; requirestraining of law enforcement staff on proper
procedures for conducting pat-down searches, including transgender and intersex
detainees; and, implements policies on staff viewing of showering, performing bodily
functions, and changing clothes.

The restrictions placed on cross-gender pat-down searches will be a new
requirement for facilities operating under the NDS or 2008 PBNDS, and a modified
requirement for facilities operating under the 2011 PBNDS.?’ |CE’s detention population

is 10 percent female, and 90 percent male. In comparison, 13 percent of correctional

% Bureau of Labor Statistics, Occupational Employment Statistics (OES), May 2011, NAICS 999300, SOC
33-1011 First Line Supervisors of Correctional Officers Median Hourly Wage, retrieved on June 29, 2012
from http://www.bls.gov/oes/2011/may/0es331011.htm. Loaded for benefits. $46.75 = $27.91/0.597

" gpecifically, the 2011 PBNDS permits cross-gender pat-down searches of women when staff of the same
gender is not available at the time the pat-down search isrequired. Under the proposed standard, cross-
gender searches of females would be allowed only in exigent circumstances.
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officers at Federal confinement facilities®® and 28 percent at jails are female® Though
there may be disproportionate gender ratios of staff to detainees at some individual
facilities, the overall national statistics do not indicate that there will be a significant
problem with compliance. Facilities are allowed to conduct cross-gender pat-down
searches on male detainees when, after reasonable diligence by the facility, a member of
the same gender is not available at the time. The pat-down restrictions for female
detainees are more stringent. Femal e detainees only comprise 10 percent of the overall
population, and one to five percent are held at | CE’ s dedicated female facility. The
Family Residential Standards, under which the dedicated female facility operates, already
prohibit cross-gender pat-downs.

DHS does not expect any facilities to hire new staff or lay off any staff
specifically to meet the requirement. Instead, DHS expects that facilities which may
have an unbalanced gender ratio take this requirement into consideration during hiring
decisions resulting from normal attrition and staff turnover. Inthe IRFA, DHS requested
comments from facilities on this conclusion. No comments were received in response to
this request.

DHS includes a cost for facilitiesto examine their staff rosters, gender ratios, and
staffing plans for all shifts for maximum compliance with cross-gender pat downs. The
length of time it takes for facilities to adjust staffing plans, strategies, and schedules for

gender balance while ensuring there is adequate detainee supervision and monitoring

% Bureau of Justice Statistics, Census of State and Federal Correctional Facilities, 2005, page 4, retrieved
on August 13, 2012 from http://www.bjs.gov/content/pub/pdf/csfcf05.pdf.

% Department of Justice, Final Regulatory Impact Analysis, section 5.6.15.1 Analysis and Methodology for
Adult Facilities of standards 115.15, retrieved May 24 from

www.0ojp.usdoj.gov/programs/pdfs/prea ria.pdf.
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pursuant to 8 115.13 will vary with the size of the facility. DHS estimates this may take a
supervisor 12 hoursinitially. DHS anticipates facilities will be able to incorporate these
considerations into regular staffing decisions in the future. DHS estimates the restrictions
on cross-gender pat-downs may cost afacility approximately $561 (12 hours x $46.75) in
thefirst year.

The requirement for documentation of cross-gender pat-down searchesis new for
all facilities, regardless of the version of the detention standards under which the facility
operates. Presumably, cross-gender pat-down searches of female detainees will occur
rarely, as the rule allows them in exigent circumstances only. However, cross-gender
pat-down searches of male detainees may happen more frequently. DHS believes this
requirement may be a notable burden on facilities both for the process of documenting
the pat-down, but also keeping these records administratively. Therefore, as we discuss
below, DHS estimates an opportunity cost for this provision. |CE does not currently
track the number of cross-gender pat-down searches, or any pat-down searches
conducted. Inthe IRFA DHS requested comment from facilities on the number of cross-
gender pat-down searches conducted. No comments were received in response to this
request.

Because DHS believes this may be a noticeable burden on facilities, DHS
includes arough estimate using assumptions. DHS also requested comment on these
assumptionsin the IRFA. No comments were received in response to this request.
Detainees may receive a pat-down for a number of reasons. All detainees receive a pat-
down upon intake at the facility, detainees may receive a pat-down after visitation, before

visiting the attorney room, if visiting medical, if in segregation, etc. Therefore, DHS
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assumes that in any given day, approximately 50 percent of detainees may receive a pat-
down. DHS usesthe ratio of male guards to male detainees and female guards to female
detainees as a proxy for the percentage of these pat-downs that will be cross-gender,
realizing that this may not be representative of every facility, the circumstances at the
time a pat-down is required, nor the results after the staff realignment previously
discussed. Asreferenced previoudly, between 72 and 87 percent of guards are male and
90 percent of detainees are male. Therefore, to estimate arough order of magnitude,
DHS assumes between 3 and 18 percent of pat-downs of male detainees may be cross-
gender, with a primary estimate of 10 percent.

DHS finds the total average daily population of male detainees at the 43 facilities
classified as small entities and takes the average to determine an average daily population
of 93 for afacility classified asasmall entity (4,457 x 90% + 43). Then DHS appliesthe
methodology described above to estimate that approximately 2,000 cross gender pat-
downs may be conducted at an average small entity annually (93 male ADP x 50%
receive pat-down daily x 365 days x 10% cross-gender), which is rounded to the nearest
thousand due to uncertainty. DHS estimates it will require an average of five minutes of
staff for documentation. DHS estimates this standard may cost a facility approximately
$5,435 (5 minutes x $32.61 per hour), annually.

The total estimate per small entity for § 115.15 is $5,996 ($561 for staff
realignment + $5,435 for cross-gender pat-down documentation).

V. Evidence protocols and forensic medical examinations, § 115.21

The rulerequires |CE and any of itsimmigration detention facilities to establish a

protocol for the investigation of allegations of sexual abuse or the referral of alegations
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to investigators. In addition, where appropriate, at no cost to the detainee, aforensic
medical exam should be offered and an outside victim advocate shall be made available
for support if requested.

DHS includes a cost for facilities to enter into a memorandum of understanding
(MOU) with entities that provide victim advocate services, such as rape crisis centers.
DHS estimates it will require approximately 20 hours of staff time to negotiate and settle
on each MOU. DHS estimates this standard may cost afacility approximately $1,488 (20
hours x $74.41).

V. Saff training, § 115.31

Under 8 115.31 the rule requires that any facility staff who may have contact with
immigration detention facilities have training on specific items related to prevention,
detection, and response to sexual abuse. It also requiresfacilitiesto maintain
documentation that all staff have completed the training requirements. Staff includes any
employees or contractors of the agency or facility, including any entity that operates
within the facility. Contractor means a person who or entity that provides serviceson a
recurring basis pursuant to a contractual agreement with the agency or facility.

DHS uses the National Institute of Corrections Information Center 2-hour training
timeframe as an approximation for the length of the training course to fulfill the proposed
requirements. DHS estimates this standard may cost afacility approximately $18,914 (2

hours x 290 staff x $32.61), annually. ** %

% | CE does not keep record of the number of staff at contract facilities. The estimates represent the results
from asmall sample, stratified by facility type. 1CE estimates approximately 290 staff per facility.

3! Though there may be other types of staff that will require this training, such as medical practitioners or
administrative staff, DHS assumes correctional officers and their supervisors comprise the majority of staff
with detainee contact.
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Vi. Other training, § 115.32

In the NPRM, 8§ 115.32 required that any volunteers and contractors who may
have contact with immigration detention facilities also receive training on specific items
related to prevention, detection, and response to sexual abuse. In the final rule thiswas
changed to volunteers and other contractors. Other contractors are those that do not have
training requirements under 8§ 115.31, but who have contact with detainees and provide
services on anon-recurring basis to the facility pursuant to a contractual agreement. The
standard a'so requires the agency or facility to maintain documentation that all volunteers
and other contractors have completed the training requirements.

The provisionsin this standard allow the level and type of training required of
volunteers and other contractors to be based upon the services they provide and the level
of contact they have with detainees, but sets a minimum level requiring notification of the
zero-tolerance policy and reporting responsibilities and procedures. Because of the
regular nature of volunteers and the types of duties they perform, DHS uses the same
assumptions as staff for the frequency and hours of training required of volunteers. DHS
estimates this standard for volunteers may cost approximately $2,008 per facility (2 hours
x 30 volunteers x $33.47). % %

To provide flexibility to facilities to determine the appropriate level of training
necessary, the NPRM included training for contractors under § 115.31 and § 115.32

recognizing there are different types of contractors ranging from guards to those that

%2 | CE does not keep record of the number of volunteers at contract facilities. The estimates represent the
results from asmall sample, stratified by facility type. 1CE estimates approximately 30 volunteers per
facility.

3 Bureau of Labor Statistics, Occupational Employment Statistics (OES), May 2011, SOC 00-0000 All
Occupations Median Hourly Wage, retrieved on August 16, 2012 from
http://www.bls.gov/oes/2011/may/naics4 999300.htm. Loaded for benefits. $33.47 = $19.98/0.597
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come weekly to service vending machines. Inthisfinal rule, DHS proposes to address
thisflexibility in adifferent manner. DHS has removed from § 115.32 contractors, as
defined under § 115.5 as a“person or entity that provides services on arecurring basis
pursuant to a contractual agreement with the agency or facility.” Thefinal ruleincludes
these types of recurring contractors solely under the training requirements of § 115.31. In
recognition that there may be other non-recurring contractors with access to detainees,
DHS hasincluded arequirement for these other contractors to aso undergo training
appropriate for the services they provide and level of contact they have with detainees,
under 8 115.32. This expands the training requirements to a population that was not
previously covered under the NPRM. DHS estimates this standard for other contractors
may cost approximately $121 per facility (15 minutes x 20 other contractors x $24.24).%

The total estimated cost per facility for volunteer and other contractor training is
$2,129 ($2,008 for volunteers + $121 for other contractors).

vii.  Specialized training: Investigations, 88 115.34, 115.134

The rule requires the agency or facility to provide specialized training on sexual
abuse and effective cross-agency coordination to agency or facility investigators,
respectively, who conduct investigations into alleged sexual abuse at immigration

detention facilities.

* Bureau of Labor Statistics, Occupational Employment Statistics (OES), May 2011, National, Weighted
Average Median Wage Rate for SOC 37-0000 Building Grounds Cleaning and Maintenance Occupations,
47-0000 Construction and Extraction Occupations; and 49-0000 I nstallation, Maintenance, and Repair
Occupations, retrieved on June 13 2012 from http://www.bls.gov/oes/2011/may/oes nat.htm. Loaded for
benefits.

Bureau of Labor Statistics, Employer Cost for Employee Compensation, June 2011, Table 1: Employer
Costs per hour worked for employee compensation and costs as a percent of total compensation: Civilian
workers, by major occupational and industry group, Management, professional, and related, Salary and
Compensation Percent of Total Compensation, retrieved on October 15, 2012 from
http://www.bls.gov/news.rel ease/archives/ecec 09082011.pdf.

$24.24 = $16.86/0.694

271



DHS conducts investigations of all allegations of detainee sexual abuse in
detention facilities. The 2012 ICE SAAPID mandates that ICE’s OPR provide
specialized training to OPR investigators and other ICE staff. Facilities may also conduct
their own investigations. However, because |CE conducts investigations into the
allegations, training for facility investigators will likely be less specialized than required
of ICE investigators. DHS includes a cost for the time required for training investigators.
DHS estimates the training may take approximately one hour. DHS estimates this

standard may cost a facility approximately $468 (1 hour x 10 investigators x $46.75).%>

viii.  Specialized training: Medical and mental health care, § 115.35

The rule requires specialized training to DHS medical and mental health care
staff. Inaddition, it requires all facilities to have policies and procedures to ensure that
the facility trains or certifies al full- or part-time facility medical and mental health care
staff in procedures for treating victims of sexual abuse, in facilities where medical or
mental health staff may be assigned these activities.*

DHS searched for continuing medical education courses that focused on the
evaluation and treatment for victims of sexual assault. Based on the results, DHS

estimates an average course will be one hour in length and cost between $10 and $15, and

% | CE does not keep record of the number of investigators at contract facilities. The estimates represent the
results from asmall sample, stratified by facility type. |CE estimates 10 investigators per facility.

% Bureau of Labor Statistics, Occupational Employment Statistics (OES), May 2011, NAICS 99300,
Median Wage Rate for SOC 33-1011 First-Line Supervisors of Correctional Officers, retrieved on August
16, 2012 from http://www.bls.gov/0es/2011/may/naics4 999300.htm. L oaded for benefits. $46.75 =
$27.91/0.597

37 | CE does not keep record of the number of medical and mental health care providers at contract facilities.
The estimates represent the results from a small sample, stratified by facility type. 1CE estimates 30
medical and mental health care providers per new facility.
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can be completed online. DHS estimates this standard may cost afacility approximately

$1,957 (30 medical and mental health care practitioners x ($50.23 x 1 hr + $15)).%

IX. Detainee access to outside confidential support services, § 115.53

The rule requires facilities to maintain or attempt to enter into MOUs with
organizations that provide legal advocacy and confidential emotional support services for
victims of sexual abuse. It also requires notices of these services be made available to
detainees, as appropriate.

DHS includes a cost for facilities to enter into a MOU with entities that provide
legal advocacy and confidential support services, such as services provided by arape
crisiscenter. DHS estimatesit will require approximately 20 hours of staff time to
negotiate and settle on each MOU. DHS estimates this standard may cost afacility

approximately $1,488 (20 hours x $74.41).

X. Audits, § 115.93

Facilities may aso incur costs for re-audits. Re-audits can be requested in the
event that the facility does not achieve compliance with each standard or if the facility
files an appeal with the agency regarding any specific finding that it believes to be
incorrect. Costs for these audits will be borne by the facility; however, the request for

these re-auditsis at the discretion of the facility.

% Bureau of Labor Statistics, Occupational Employment Statistics (OES), May 2011, NAICS 99300,
Weighted Average Median Wage Rate for SOC 29-1062 Family and General Practitioners; 29-1066
Psychiatrists; 29-1071 Physician Assistants; 29-1111 Registered Nurses, 29-2053 Psychiatric Technicians;
and 29-2061 Licensed Practical and Licensed Vocational Nurses, retrieved on August 16, 2012 from
http://www.bls.gov/0es/2011/may/naics4d_999300.htm. Loaded for benefits. $50.23 = $29.99/0.597
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Xi. Additional Implementation Costs

Facilities contracting with DHS agencies may incur organizational costs related to
proper planning and overall execution of the rulemaking, in addition to the specific
implementation costs facilities are estimated to incur for each of the requirements. The
burden resulting from the time required to read the rulemaking, research how it might
impact facility operations, procedures, and budget, as well as consideration of how best to
execute the rulemaking requirements or other costs of overall execution. Thisis
exclusive of the time required under § 115.12 to determine and agree upon the new terms
of the contract and the specific requirements expected to be performed by the facility
PSA Compliance Manager under § 115.11.

To account for these costs, DHS adds an additional category of implementation
costs for immigration detention facilities. Implementation costs will vary by the size of
the facility, afacility’s current practices, and other facility-specific factors. DHS
assumes the costs any additional implementation costs might occur as aresult of the
standards with start-up costs, such as entering into MOUS, rather than standards with
action or on-going costs, such astraining. DHS estimates additional implementation
costs as 10 percent of the total costs of standards with a start-up cost. DHS requests
comment on this assumption. The tables below present the estimates for additional
implementation costs. DHS estimates this standard may cost afacility approximately
$1,579 in the first year (10% x ($1,488 for § 115.12 + $5,330 for § 115.11 + $5,996 for §

115.15 + $1,488 for § 115.21 + $1,488 for § 115.53)).
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Xii.

Total Cost per Facility

DHS estimates the total cost per immigration detention facility under the NDS for

compliance with the standards is approximately $40,837 for the first year. In subsequent

years, DHS estimates the costs drop to approximately $31,033. The following table

summarizes the preceding discussion.

Table 8: Estimated Cost per Small Entity under NDS — Immigration Detention

Facilities

Costin | On-going
Standard Year 1 Cost
Consulting with non-DHS entities for the
115.12 confinement of detainees $1,488 $0
115.11 | Zero tolerance of sexual abuse; PSA Coordinator* $5,330 $3,647
115.15 | Limitsto cross-gender viewing and searches* $5,996 $5,435
115.21 Evi dgncg protocols and forensic medical $1,488 %0
examinations
115.31 | Staff training * $18,914 $18,914
115.32 | Other training* $2,129 $2,129
115.34 | Specialized training: Investigations $468 $0
115.35 fgreecmllzed training: Medical and mental health $1.057 $0
Detainee access to outside confidential support
115.53 Services $1,488 $0
Additional Implementation Costs* $1,579 $908
Total $40,837 $31,033

* Standards for which DHS estimates there may be on-going costs

6. A description of the stepsthe agency hastaken to minimize any

significant economic impact on small entities consistent with the stated

objectives of applicable statutes, including a statement of the factual,

policy, and legal reasonsfor selecting the alter native adopted in the final

rule, and why each one of the other significant alternativesto therule
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consider ed by the agency which affected the impact on small entitieswas
reected.

DHS considered alonger phase-in period for small entities subject to the
rulemaking. A longer period would reduce immediate burden on small entities with
current contracts. The current requirements require that facilities comply with the
standards upon renewal of a contract or exercising a contract option. Essentialy, this
would phase-in all authorized immigration detention facilities within ayear of the
effective date of the final rule. DHSiswilling to work with small facilities upon contract
renewal in implementing these standards.

DHS aso considered requiring lesser standards, such as those under the NDS or
the 2008 PBNDS for small entities. However, DHS rejected this alternative because
DHS believes in the importance of protecting detainees from, and providing treatment
after, instances of sexual abuse, regardless of afacility’ssize. Inthe IRFA DHS
requested comment on additional alternatives that might help reduce the impact on small
entities. No comments were received in response to this request.

G. Paperwork Reduction Act.

DHS is setting standards for the prevention, detection, and response to sexual
abusein its confinement facilities. For DHS facilities and as incorporated in DHS
contracts, these standards require covered facilities to retain and report to the agency
certain specified information relating to sexual abuse prevention planning, responsive
planning, education and training, and investigations, as well asto collect, retain, and
report to the agency certain specified information relating to allegations of sexual abuse

within the covered facility. As stated inthe NPRM, DHS believes that most of the

276



information collection requirements placed on facilities are aready requirements derived
from existing contracts with immigration detention facilities. However, DHS included
these requirements as part of an information collection request associated with the
proposed rule, pursuant to the Paperwork Reduction Act of 1995 (PRA), so asto ensure
clarity of requirements associated with this rulemaking.

Thisfinal rule contains a new collection of information covered by the PRA. The
information collection described by DHS in the proposed rule garnered no comments
from the public, and thus no changes were necessitated based upon any comments
pertaining to the PRA aspects of the rule. However, changes to the PREA standards
made in response to substantive comments on the NPRM and due to additional analysis
resulted in the total PRA burden hours being greater than those estimated in DHS sinitial
information collection request.

DHS has submitted a revised information collection request to OMB for review

and clearance in accordance with the review procedures of the PRA.

List of Subjectsin 6 CFR Part 115

Administrative practice and procedure, Aliens, Immigration, Reporting and
recordkeeping requirements.

Accordingly, Part 115 of Title 6 of the Code of Federal Regulationsis added to
read as follows:

PART 115 - SEXUAL ABUSE AND ASSAULT PREVENTION STANDARDS

Sec.

115.5 General definitions.
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115.6 Definitions related to sexual abuse and assault.

Subpart A — Standards for Immigration Detention Facilities

Coverage

115.10 Coverage of DHS immigration detention facilities.

Prevention Planning

115.11 Zero tolerance of sexual abuse; Prevention of Sexual Assault Coordinator.

115.12 Contracting with non-DHS entities for the confinement of detainees.

115.13 Detainee supervision and monitoring.

115.14 Juvenile and family detainees.

115.15 Limits to cross-gender viewing and searches.

115.16 Accommodating detainees with disabilities and detainees who are limited English
proficient.

115.17 Hiring and promotion decisions.

115.18 Upgrades to facilities and technologies.

Responsive Planning

115.21 Evidence protocols and forensic medical examinations.
115.22 Policies to ensure investigation of allegations and appropriate agency oversight.

Training and Education

115.31 Staff training.

115.32 Other training.

115.33 Detainee education.

115.34 Specialized training: Investigations.

115.35 Specialized training: Medical and mental health care.

278



Assessment for Risk of Sexual Victimization and Abusiveness

115.41 Assessment for risk of victimization and abusiveness.
115.42 Use of assessment information.

115.43 Protective custody.

Reporting

115.51 Detainee reporting.

115.52 Grievances.

115.53 Detainee access to outside confidential support services.
115.54 Third-party reporting.

Official Response Following a Detainee Report

115.61 Staff reporting duties.

115.62 Protection duties.

115.63 Reporting to other confinement facilities.

115.64 Responder duties.

115.65 Coordinated response.

115.66 Protection of detainees from contact with alleged abusers.
115.67 Agency protection against retaliation.

115.68 Post-allegation protective custody.

| nvestigations

115.71 Criminal and administrative investigations.

115.72 Evidentiary standard for administrative investigations.

115.73 Reporting to detainees.

Discipline
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115.76 Disciplinary sanctions for staff.
115.77 Corrective action for contractors and volunteers.
115.78 Disciplinary sanctions for detainees.

Medical and Mental Care

115.81 Medical and mental health assessments; history of sexual abuse.
115.82 Access to emergency medical and mental health services.
115.83 Ongoing medical and mental health care for sexual abuse victims and abusers.

Data Collection and Review

115.86 Sexual abuse incident reviews.

115.87 Data collection.

115.88 Data review for corrective action.

115.89 Data storage, publication, and destruction.

Audits and Compliance

115.93 Audits of standards.

Additional Provisionsin Agency Policies

115.95 Additional provisionsin agency policies.

Subpart B — Standards for DHS Holding Facilities

Coverage

115.110 Coverage of DHS holding facilities.

Prevention Planning

115.111 Zero tolerance of sexual abuse; Prevention of Sexual Assault Coordinator.

115.112 Contracting with non-DHS entities for the confinement of detainees.
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115.113 Detainee supervision and monitoring.

115.114 Juvenile and family detainees.

115.115 Limits to cross-gender viewing and searches.

115.116 Accommodating detainees with disabilities and detainees who are limited
English proficient.

115.117 Hiring and promotion decisions.

115.118 Upgrades to facilities and technol ogies.

Responsive Planning

115.121 Evidence protocols and forensic medical examinations.
115.122 Policies to ensure investigation of allegations and appropriate agency oversight.

Training and Education

115.131 Employee, contractor, and volunteer training.

115.132 Notification to detainees of the agency’ s zero-tolerance policy.
115.133 [Reserved]

115.134 Specialized training: Investigations.

Assessment for Risk of Sexual Victimization and Abusiveness

115.141 Assessment for risk of victimization and abusiveness.
Reporting

115.151 Detainee reporting.

115.152 -- 115.153 [Reserved]

115.154 Third-party reporting.

Officia Response Following a Detainee Report

115.161 Staff reporting duties.
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115.162 Agency protection duties.

115.163 Reporting to other confinement facilities.

115.164 Responder duties.

115.165 Coordinated response.

115.166 Protection of detainees from contact with alleged abusers.
115.167 Agency protection against retaliation.

|nvestigations

115.171 Criminal and administrative investigations.

115.172 Evidentiary standard for administrative investigations.
Discipline

115.176 Disciplinary sanctions for staff.

115.177 Corrective action for contractors and volunteers.

Medical and Mental Care

115.181 [Reserved]
115.182 Access to emergency medical services.

Data Collection and Review

115.186 Sexual abuse incident reviews.

115.187 Data collection.

115.188 Datareview for corrective action.
115.189 Data storage, publication, and destruction.

Audits and Compliance

115.193 Audits of standards.

Additional Provisionsin Agency Policies
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115.195 Additional provisionsin agency policies.

Subpart C — External Auditing and Corrective Action

Sec.

115.201 Scope of audits.

115.202 Auditor qualifications.

115.203 Audit contents and findings.

115.204 Audit corrective action plan.

115.205 Audit appeals.

Authority: 5 U.S.C. 301, 552, 552a; 8 U.S.C. 1103, 1182, 1223, 1224, 1225, 1226, 1227,
1228, 1231, 1251, 1253, 1255, 1330, 1362; 18 U.S.C. 4002, 4013(c)(4); Pub. L. 107-296,

116 Stat. 2135 (6 U.S.C. 101, et seq.); 8 CFR part 2.

§ 115.5 General definitions.

For purposes of this part, the term—

Agency means the unit or component of DHS responsible for operating or
supervising any facility, or part of afacility, that confines detainees.

Agency head means the principal official of an agency.

Contractor means a person who or entity that provides services on arecurring

basis pursuant to a contractual agreement with the agency or facility.
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Detainee means any person detained in an immigration detention facility or
holding facility.
Employee means a person who works directly for the agency.

Exigent circumstances means any set of temporary and unforeseen circumstances

that require immediate action in order to combat a threat to the security or institutional
order of afacility or athreat to the safety or security of any person.

Facility means a place, building (or part thereof), set of buildings, structure, or
area (whether or not enclosing a building or set of buildings) that was built or retrofitted
for the purpose of detaining individuals and is routinely used by the agency to detain
individualsin its custody. References to requirements placed on facilities extend to the
entity responsible for the direct operation of the facility.

Facility head means the principal official responsible for afacility.

Family unit means a group of detainees that includes one or more non-United
States citizen juvenile(s) accompanied by his/her/their parent(s) or legal guardian(s),
whom the agency will evaluate for safety purposes to protect juveniles from sexual abuse
and violence.

Gender nonconforming means having an appearance or manner that does not

conform to traditional societal gender expectations.

Holding facility means a facility that contains holding cells, cell blocks, or other

secure enclosures that are;

(1) Under the control of the agency; and
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(2) Primarily used for the short-term confinement of individuals who have
recently been detained, or are being transferred to or from a court, jail, prison, other
agency, or other unit of the facility or agency.

Immigration detention facility means a confinement facility operated by or

pursuant to contract with U.S. Immigration and Customs Enforcement (ICE) that
routinely holds persons for over 24 hours pending resolution or completion of
immigration removal operations or processes, including facilities that are operated by
ICE, facilities that provide detention services under a contract awarded by ICE, and
facilities used by ICE pursuant to an Intergovernmental Service Agreement.

Intersex means having sexual or reproductive anatomy or chromosomal pattern
that does not seem to fit typical definitions of male or female. Intersex medical
conditions are sometimes referred to as disorders of sex development.

Juvenile means any person under the age of 18.

Law enforcement staff means officers or agents of the agency or facility that are

responsible for the supervision and control of detaineesin a holding facility.

Medical practitioner means a health professional who, by virtue of education,

credentials, and experience, is permitted by law to evaluate and care for patients within
the scope of hisor her professional practice. A “qualified medical practitioner” refersto
such a professional who has also successfully completed specialized training for treating
sexual abuse victims.

Mental health practitioner means a mental health professional who, by virtue of

education, credentials, and experience, is permitted by law to evaluate and care for

patients within the scope of hisor her professional practice. A “qualified mental health
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practitioner” refers to such a professional who has aso successfully completed
specialized training for treating sexual abuse victims,

Pat-down search means a sliding or patting of the hands over the clothed body of

adetainee by staff to determine whether the individual possesses contraband.

Security staff means employees primarily responsible for the supervision and
control of detaineesin housing units, recreationa areas, dining areas, and other program
areas of an immigration detention facility.

Staff means employees or contractors of the agency or facility, including any
entity that operates within the facility.

Strip search means a search that requires a person to remove or arrange some or
all clothing so asto permit avisual inspection of the person’s breasts, buttocks, or
genitalia.

Substantiated allegation means an allegation that was investigated and determined

to have occurred.
Transgender means a person whose gender identity (i.e., internal sense of feeling
male or female) is different from the person’s assigned sex at birth.

Unfounded allegation means an allegation that was investigated and determined

not to have occurred.

Unsubstantiated allegation means an allegation that was investigated and the

investigation produced insufficient evidence to make afinal determination as to whether
or not the event occurred.
Volunteer means an individual who donates time and effort on arecurring basisto

enhance the activities and programs of the agency or facility.
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§ 115.6 Definitionsrelated to sexual abuse and assault.

For purposes of this part, the term—

Sexual abuse includes—

(1) Sexual abuse and assault of a detainee by another detainee; and

(2) Sexual abuse and assault of a detainee by a staff member, contractor, or
volunteer.

Sexual abuse of a detainee by another detainee includes any of the following acts

by one or more detainees, prisoners, inmates, or residents of the facility in which the
detainee is housed who, by force, coercion, or intimidation, or if the victim did not
consent or was unable to consent or refuse, engages in or attempts to engage in:

(1) Contact between the penis and the vulva or anus and, for purposes of this
paragraph (1), contact involving the penis upon penetration, however dlight;

(2) Contact between the mouth and the penis, vulva, or anus;

(3) Penetration, however dight, of the anal or genital opening of another person
by ahand or finger or by any object;

(4) Touching of the genitalia, anus, groin, breast, inner thighs or buttocks, either
directly or through the clothing, with an intent to abuse, humiliate, harass, degrade or
arouse or gratify the sexual desire of any person; or

(5) Threats, intimidation, or other actions or communications by one or more
detainees aimed at coercing or pressuring another detainee to engage in a sexual act.

Sexual abuse of adetainee by a staff member, contractor, or volunteer includes

any of the following acts, if engaged in by one or more staff members, volunteers, or
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contract personnel who, with or without the consent of the detainee, engagesin or
attempts to engage in:

(1) Contact between the penis and the vulva or anus and, for purposes of this
paragraph (1), contact involving the penis upon penetration, however dlight;

(2) Contact between the mouth and the penis, vulva, or anus;

(3) Penetration, however slight, of the anal or genital opening of another person
by ahand or finger or by any object that is unrelated to official duties or where the staff
member, contractor, or volunteer has the intent to abuse, arouse, or gratify sexual desire;

(4) Intentional touching of the genitalia, anus, groin, breast, inner thighs or
buttocks, either directly or through the clothing, that is unrelated to official duties or
where the staff member, contractor, or volunteer has the intent to abuse, arouse, or gratify
sexual desire;

(5) Threats, intimidation, harassment, indecent, profane or abusive language, or
other actions or communications, aimed at coercing or pressuring a detainee to engage in
asexual act;

(6) Repeated verbal statements or comments of a sexual nature to a detainee;

(7) Any display of hisor her uncovered genitalia, buttocks, or breast in the
presence of an inmate, detainee, or resident, or

(8 Voyeurism, which is defined as the inappropriate visual surveillance of a
detainee for reasons unrelated to official duties. Where not conducted for reasons
relating to official duties, the following are examples of voyeurism: staring at a detainee

who isusing atoilet in his or her cell to perform bodily functions; requiring an inmate
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detainee to expose his or her buttocks, genitals, or breasts; or taking images of all or part

of adetainee’ s naked body or of a detainee performing bodily functions.

Subpart A — Standards for Immigration Detention Facilities

Coverage

§ 115.10 Coverage of DHS immigration detention facilities.

This subpart covers |CE immigration detention facilities. Standards set forth in
this subpart A are not applicable to Department of Homeland Security (DHS) holding
facilities.

Prevention Planning

§115.11 Zero tolerance of sexual abuse; Prevention of Sexual Assault Coordinator.

(a) The agency shall have awritten policy mandating zero tolerance toward all
forms of sexual abuse and outlining the agency’ s approach to preventing, detecting, and
responding to such conduct.

(b) The agency shall employ or designate an upper-level, agency-wide Prevention
of Sexual Assault Coordinator (PSA Coordinator) with sufficient time and authority to
develop, implement, and oversee agency efforts to comply with these standardsin all of
itsimmigration detention facilities.

(c) Each facility shall have awritten policy mandating zero tolerance toward all
forms of sexual abuse and outlining the facility’ s approach to preventing, detecting, and

responding to such conduct. The agency shall review and approve each facility’ s written

policy.
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(d) Each facility shall employ or designate a Prevention of Sexual Assault
Compliance Manager (PSA Compliance Manager) who shall serve asthe facility point of
contact for the agency PSA Coordinator and who has sufficient time and authority to
oversee facility effortsto comply with facility sexual abuse prevention and intervention
policies and procedures.

§ 115.12 Contracting with non-DHS entities for the confinement of detainees.

(d) When contracting for the confinement of detaineesin immigration detention
facilities operated by non-DHS private or public agencies or other entities, including
other government agencies, the agency shall include in any new contracts, contract
renewals, or substantive contract modifications the entity’ s obligation to adopt and
comply with these standards.

(b) Any new contracts, contract renewals, or substantive contract modifications
shall provide for agency contract monitoring to ensure that the contractor is complying
with these standards.

8 115.13 Detainee supervision and monitoring.

(a) Each facility shall ensure that it maintains sufficient supervision of detainees,
including through appropriate staffing levels and, where applicable, video monitoring, to
protect detainees against sexual abuse.

(b) Each facility shall develop and document comprehensive detainee supervision
guidelines to determine and meet the facility’ s detainee supervision needs, and shall
review those guidelines at least annually.

(c) In determining adequate levels of detainee supervision and determining the

need for video monitoring, the facility shall take into consideration generally accepted
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detention and correctional practices, any judicia findings of inadequacy, the physical
layout of each facility, the composition of the detainee population, the prevalence of
substantiated and unsubstantiated incidents of sexual abuse, the findings and
recommendations of sexual abuse incident review reports, and any other relevant factors,
including but not limited to the length of time detainees spend in agency custody.

(d) Each facility shall conduct frequent unannounced security inspections to
identify and deter sexual abuse of detainees. Such inspections shall be implemented for
night as well as day shifts. Each facility shall prohibit staff from alerting others that these
security inspections are occurring, unless such announcement is related to the legitimate
operational functions of the facility.

§ 115.14 Juvenile and family detai nees.

(a) Juveniles shall be detained in the least restrictive setting appropriate to the
juvenile’ s age and specia needs, provided that such setting is consistent with the need to
protect the juvenile’ swell-being and that of others, as well as with any other laws,
regulations, or legal requirements.

(b) The facility shall hold juveniles apart from adult detainees, minimizing sight,
sound, and physical contact, unless the juvenile isin the presence of an adult member of
the family unit, and provided there are no safety or security concerns with the
arrangement.

(c) In determining the existence of afamily unit for detention purposes, the
agency shall seek to obtain reliable evidence of afamily relationship.

(d) The agency and facility shall provide priority attention to unaccompanied

alien children as defined by 6 U.S.C. 279(g)(2), including transfer to a Department of
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Health and Human Services Office of Refugee Resettlement facility within 72 hours,
except in exceptional circumstances, in accordance with 8 U.S.C. 1232(b)(3).

(e) If ajuvenile who isan unaccompanied alien child has been convicted as an
adult of acrime related to sexual abuse, the agency shall provide the facility and the
Department of Health and Human Services Office of Refugee Resettlement with the
rel easable information regarding the conviction(s) to ensure the appropriate placement of
the alien in a Department of Health and Human Services Office of Refugee Resettlement
facility.

8§ 115.15 Limits to cross-gender viewing and searches.

(a) Searches may be necessary to ensure the safety of officers, civilians and
detainees; to detect and secure evidence of criminal activity; and to promote security,
safety, and related interests at immigration detention facilities.

(b) Cross-gender pat-down searches of male detainees shall not be conducted
unless, after reasonable diligence, staff of the same gender is not available at the time the
pat-down search is required or in exigent circumstances.

(c) Cross-gender pat-down searches of female detainees shall not be conducted
unless in exigent circumstances.

(d) All cross-gender pat-down searches shall be documented.

(e) Cross-gender strip searches or cross-gender visual body cavity searches shall
not be conducted except in exigent circumstances, including consideration of officer
safety, or when performed by medical practitioners. Facility staff shall not conduct
visual body cavity searches of juveniles and, instead, shall refer all such body cavity

searches of juvenilesto amedical practitioner.
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(f) All strip searches and visual body cavity searches shall be documented.

(g) Each facility shall implement policies and procedures that enable detainees to
shower, perform bodily functions, and change clothing without being viewed by staff of
the opposite gender, except in exigent circumstances or when such viewing is incidental
to routine cell checks or is otherwise appropriate in connection with a medical
examination or monitored bowel movement. Such policies and procedures shall require
staff of the opposite gender to announce their presence when entering an area where
detainees are likely to be showering, performing bodily functions, or changing clothing.

(h) The facility shall permit detaineesin Family Residential Facilitiesto shower,
perform bodily functions, and change clothing without being viewed by staff, except in
exigent circumstances or when such viewing isincidental to routine cell checksor is
otherwise appropriate in connection with amedical examination or monitored bowel
movement.

(i) Thefacility shall not search or physically examine a detainee for the sole
purpose of determining the detainee’ s genital characteristics. If the detainee’ s gender is
unknown, it may be determined during conversations with the detainee, by reviewing
medical records, or, if necessary, learning that information as part of a standard medical
examination that all detainees must undergo as part of intake or other processing
procedure conducted in private, by amedical practitioner.

() The agency shall train security staff in proper procedures for conducting pat-
down searches, including cross-gender pat-down searches and searches of transgender

and intersex detainees. All pat-down searches shall be conducted in a professional and
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respectful manner, and in the least intrusive manner possible, consistent with security
needs and agency policy, including consideration of officer safety.

§ 115.16 Accommodating detainees with disabilities and detainees who are limited

English proficient.

(a) The agency and each facility shall take appropriate steps to ensure that
detainees with disabilities (including, for example, detainees who are deaf or hard of
hearing, those who are blind or have low vision, or those who have intellectual,
psychiatric, or speech disabilities) have an equal opportunity to participate in or benefit
from all aspects of the agency’s and facility’s effortsto prevent, detect, and respond to
sexual abuse. Such steps shall include, when necessary to ensure effective
communication with detainees who are deaf or hard of hearing, providing accessto in-
person, telephonic, or video interpretive services that enable effective, accurate, and
impartial interpretation, both receptively and expressively, using any necessary
specialized vocabulary. In addition, the agency and facility shall ensure that any written
materials related to sexual abuse are provided in formats or through methods that ensure
effective communication with detainees with disabilities, including detainees who have
intellectual disabilities, limited reading skills, or who are blind or have low vision. An
agency or facility is not required to take actions that it can demonstrate would result in a
fundamental alteration in the nature of a service, program, or activity, or in undue
financial and administrative burdens, as those terms are used in regulations promul gated
under title Il of the Americans with Disabilities Act, 28 CFR 35.164.

(b) The agency and each facility shall take steps to ensure meaningful accessto all

aspects of the agency’s and facility’s efforts to prevent, detect, and respond to sexual
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abuse to detainees who are limited English proficient, including stepsto provide in-
person or telephonic interpretive services that enable effective, accurate, and impartial
interpretation, both receptively and expressively, using any necessary specialized
vocabulary.

(c) In matters relating to allegations of sexual abuse, the agency and each facility
shall provide in-person or telephonic interpretation services that enable effective,
accurate, and impartia interpretation, by someone other than another detainee, unless the
detainee expresses a preference for another detainee to provide interpretation and the
agency determines that such interpretation is appropriate and consistent with DHS policy.
The provision of interpreter services by minors, alleged abusers, detainees who witnessed
the alleged abuse, and detainees who have a significant relationship with the alleged
abuser is not appropriate in matters relating to allegations of sexual abuse.

§ 115.17 Hiring and promotion decisions.

(&) An agency or facility shall not hire or promote anyone who may have contact
with detainees, and shall not enlist the services of any contractor or volunteer who may
have contact with detainees, who has engaged in sexual abusein aprison, jail, holding
facility, community confinement facility, juvenile facility, or other ingtitution (as defined
in 42 U.S.C. 1997); who has been convicted of engaging or attempting to engagein
sexual activity facilitated by force, overt or implied threats of force, or coercion, or if the
victim did not consent or was unable to consent or refuse; or who has been civilly or
administratively adjudicated to have engaged in such activity.

(b) An agency or facility considering hiring or promoting staff shall ask all

applicants who may have contact with detainees directly about previous misconduct
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described in paragraph (a) of this section, in written applications or interviews for hiring
or promotions and in any interviews or written self-evaluations conducted as part of
reviews of current employees. Agencies and facilities shall also impose upon employees
acontinuing affirmative duty to disclose any such misconduct. The agency, consistent
with law, shall make its best efforts to contact all prior institutional employers of an
applicant for employment, to obtain information on substantiated allegations of sexual
abuse or any resignation during a pending investigation of aleged sexual abuse.

(c) Before hiring new staff who may have contact with detainees, the agency or
facility shall conduct a background investigation to determine whether the candidate for
hireis suitable for employment with the facility or agency, including a criminal
background records check. Upon request by the agency, the facility shall submit for the
agency’s approval written documentation showing the detailed elements of the facility’s
background check for each staff member and the facility’ s conclusions. The agency shall
conduct an updated background investigation every five years for agency employees who
may have contact with detainees. The facility shall require an updated background
investigation every five years for those facility staff who may have contact with detainees
and who work in immigration-only detention facilities.

(d) The agency or facility shall also perform a background investigation before
enlisting the services of any contractor who may have contact with detainees. Upon
request by the agency, the facility shall submit for the agency’s approval written
documentation showing the detailed elements of the facility’ s background check for each

contractor and the facility’ s conclusions.
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(e) Material omissions regarding such misconduct, or the provision of materialy
false information, shall be grounds for termination or withdrawal of an offer of
employment, as appropriate.

(f) Unless prohibited by law, the agency shall provide information on
substantiated allegations of sexual abuse involving aformer employee upon receiving a
request from an institutional employer for whom such employee has applied to work.

(9) In the event the agency contracts with afacility for the confinement of
detainees, the requirements of this section otherwise applicable to the agency also apply
to the facility and its staff.

§ 115.18 Upgrades to facilities and technol ogies.

(d) When designing or acquiring any new facility and in planning any substantial
expansion or modification of existing facilities, the facility or agency, as appropriate,
shall consider the effect of the design, acquisition, expansion, or modification upon their
ability to protect detainees from sexual abuse.

(b) When installing or updating a video monitoring system, electronic
surveillance system, or other monitoring technology in an immigration detention facility,
the facility or agency, as appropriate, shall consider how such technology may enhance
their ability to protect detainees from sexual abuse.

Responsive Planning

8 115.21 Evidence protocols and forensic medical examinations.

(a) To the extent that the agency or facility is responsible for investigating
allegations of sexual abuse involving detainees, it shall follow a uniform evidence

protocol that maximizes the potential for obtaining usable physical evidence for
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administrative proceedings and criminal prosecutions. The protocol shall be developed in
coordination with DHS and shall be developmentally appropriate for juveniles, where
applicable.

(b) The agency and each facility developing an evidence protocol referred to in
paragraph (a) of this section, shall consider how best to utilize available community
resources and services to provide valuable expertise and support in the areas of crisis
intervention and counseling to most appropriately address victims' needs. Each facility
shall establish procedures to make available, to the full extent possible, outside victim
services following incidents of sexual abuse; the facility shall attempt to make available
to the victim avictim advocate from arape crisis center. If arape crisis center is not
available to provide victim advocate services, the agency shall provide these services by
making available a qualified staff member from a community-based organization, or a
qualified agency staff member. A qualified agency staff member or a qualified
community-based staff member means an individual who has received education
concerning sexual assault and forensic examination issuesin general. The outside or
internal victim advocate shall provide emotional support, crisisintervention, information,
and referrals.

(c) Where evidentiarily or medically appropriate, at no cost to the detainee, and
only with the detainee’ s consent, the facility shall arrange for an alleged victim detainee to
undergo aforensic medical examination by qualified health care personnel, including a
Sexua Assault Forensic Examiner (SAFE) or Sexual Assault Nurse Examiner (SANE)
where practicable. If SAFES or SANES cannot be made available, the examination can be

performed by other qualified health care personnel.
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(d) Asrequested by a victim, the presence of his or her outside or internal victim
advocate, including any available victim advocacy services offered by a hospital
conducting aforensic exam, shall be allowed for support during aforensic exam and
investigatory interviews.

(e) To the extent that the agency is not responsible for investigating allegations of
sexual abuse, the agency or the facility shall request that the investigating agency follow
the requirements of paragraphs (a) through (d) of this section.

§ 115.22 Policies to ensure investigation of allegations and appropriate agency oversight.

(a) The agency shall establish an agency protocol, and shall require each facility
to establish afacility protocol, to ensure that each allegation of sexual abuseis
investigated by the agency or facility, or referred to an appropriate investigative
authority. The agency shall ensure that an administrative or criminal investigation is
completed for all allegations of sexual abuse.

(b) The agency shall ensure that the agency and facility protocols required by
paragraph (a) of this section, include a description of responsibilities of the agency, the
facility, and any other investigating entities; and require the documentation and
maintenance, for at least five years, of al reports and referrals of allegations of sexual
abuse.

(c) The agency shall post its protocols on its website; each facility shall also post
its protocols on its website, if it has one, or otherwise make the protocol available to the
public.

(d) Each facility protocol shall ensure that all alegations are promptly reported to

the agency as described in paragraphs (e) and (f) of this section, and, unless the allegation
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does not involve potentially criminal behavior, are promptly referred for investigation to
an appropriate law enforcement agency with the legal authority to conduct crimina
investigations. A facility may separately, and in addition to the above reports and
referrals, conduct its own investigation.

(e) When a detainee, prisoner, inmate, or resident of the facility in which an
alleged detainee victim is housed is aleged to be the perpetrator of detainee sexual abuse,
the facility shall ensure that the incident is promptly reported to the Joint Intake Center,
the I CE Office of Professional Responsibility or the DHS Office of Inspector General, as
well as the appropriate ICE Field Office Director, and, if it is potentially criminal,
referred to an appropriate law enforcement agency having jurisdiction for investigation.

(f) When a staff member, contractor, or volunteer is alleged to be the perpetrator
of detainee sexual abuse, the facility shall ensure that the incident is promptly reported to
the Joint Intake Center, the ICE Office of Professional Responsibility or the DHS Office
of Inspector General, as well as to the appropriate ICE Field Office Director, and to the
local government entity or contractor that owns or operates the facility. If the incident is
potentially criminal, the facility shall ensure that it is promptly referred to an appropriate
law enforcement agency having jurisdiction for investigation.

(g) The agency shall ensure that all allegations of detainee sexual abuse are
promptly reported to the PSA Coordinator and to the appropriate offices within the
agency and within DHS to ensure appropriate oversight of the investigation.

(h) The agency shall ensure that any alleged detainee victim of sexual abuse that

iscriminal in nature is provided timely access to U nonimmigrant status information.
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Training and Education

§ 115.31 Staff training.

(a) The agency shall train, or require the training of, all employees who may have
contact with immigration detainees, and al facility staff, to be able to fulfill their
responsibilities under this part, including training on:

(1) The agency’s and the facility’ s zero-tolerance policies for all forms of sexual
abuse;

(2) Theright of detainees and staff to be free from sexual abuse, and from
retaliation for reporting sexual abuse;

(3) Definitions and examples of prohibited and illegal sexual behavior;

(4) Recognition of situations where sexual abuse may occur;

(5) Recognition of physical, behavioral, and emotional signs of sexual abuse, and
methods of preventing and responding to such occurrences,

(6) How to avoid inappropriate relationships with detainees;

(7) How to communicate effectively and professionally with detainees, including
lesbian, gay, bisexual, transgender, intersex, or gender nonconforming detainees;

(8) Procedures for reporting knowledge or suspicion of sexual abuse; and

(9) The requirement to limit reporting of sexual abuse to personnel with a need-
to-know in order to make decisions concerning the victim’'s welfare and for law
enforcement or investigative purposes.

(b) All current facility staff, and all agency employees who may have contact with
immigration detention facility detainees, shall be trained within one year of [INSERT

DATE 60 DAYSFROM DATE OF PUBLICATION IN THE FEDERAL
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REGISTER], and the agency or facility shall provide refresher information every two
years.

(c) The agency and each facility shall document that staff that may have contact
with immigration facility detainees have completed the training.

§ 115.32 Other training.

(a) Thefacility shall ensure that all volunteers and other contractors (as defined in
paragraph (d) of this section) who have contact with detainees have been trained on their
responsibilities under the agency’ s and the facility’ s sexual abuse prevention, detection,
intervention and response policies and procedures.

(b) The level and type of training provided to volunteers and other contractors
shall be based on the services they provide and level of contact they have with detainees,
but all volunteers and other contractors who have contact with detainees shall be notified
of the agency’ s and the facility’ s zero-tolerance policies regarding sexua abuse and
informed how to report such incidents.

(c) Each facility shall receive and maintain written confirmation that volunteers
and other contractors who have contact with immigration facility detainees have
completed the training.

(d) In this section, the term other contractor means a person who provides
services on anon-recurring basis to the facility pursuant to a contractual agreement with
the agency or facility.

§ 115.33 Detainee education.

(a) During the intake process, each facility shall ensure that the detainee

orientation program notifies and informs detai nees about the agency’s and the facility’s
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zero-tolerance policies for all forms of sexual abuse and includes (at a minimum)
instruction on:

(1) Prevention and intervention strategies;

(2) Definitions and examples of detainee-on-detainee sexual abuse, staff-on-
detainee sexual abuse and coercive sexual activity;

(3) Explanation of methods for reporting sexual abuse, including to any staff
member, including a staff member other than an immediate point-of-contact line officer
(e.g., the compliance manager or amental health specialist), the DHS Office of Inspector
General, and the Joint Intake Center;

(4) Information about self-protection and indicators of sexual abuse;

(5) Prohibition against retaliation, including an explanation that reporting sexual
abuse shall not negatively impact the detainee’ simmigration proceedings; and

(6) Theright of a detainee who has been subjected to sexual abuse to receive
treatment and counseling.

(b) Each facility shall provide the detainee notification, orientation, and instruction
in formats accessible to al detainees, including those who are limited English proficient, deaf,
visualy impaired or otherwise disabled, aswell as to detaineeswho have limited reading
ills.

(c) Thefacility shal maintain documentation of detainee participation in theintake
process orientation.

(d) Each facility shall post on all housing unit bulletin boards the following
notices:

(1) The DHS-prescribed sexual assault awareness notice;
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(2) The name of the Prevention of Sexual Abuse Compliance Manager; and

(3) The name of local organizations that can assist detainees who have been
victims of sexual abuse.

(e) Thefacility shall make available and distribute the DHS-prescribed “ Sexual
Assault Awareness Information” pamphlet.

(f) Information about reporting sexual abuse shall be included in the agency
Detainee Handbook made available to all immigration detention facility detainees.

8§ 115.34 Specialized training: |nvestigations.

(a) In addition to the general training provided to al facility staff and employees
pursuant to 8 115.31, the agency or facility shall provide specialized training on sexual
abuse and effective cross-agency coordination to agency or facility investigators,
respectively, who conduct investigations into allegations of sexual abuse at immigration
detention facilities. All investigations into alleged sexual abuse must be conducted by
gualified investigators.

(b) The agency and facility must maintain written documentation verifying
specialized training provided to investigators pursuant to this section.

8 115.35 Specialized training: Medical and mental health care.

(a) The agency shall provide specialized training to DHS or agency employees
who serve as full- and part-time medical practitioners or full- and part-time mental health
practitioners in immigration detention facilities where medical and mental health careis
provided.

(b) The training required by this section shall cover, at a minimum, the following

topics:
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(1) How to detect and assess signs of sexual abuse;

(2) How to respond effectively and professionally to victims of sexual abuse,

(3) How and to whom to report allegations or suspicions of sexual abuse, and

(4) How to preserve physical evidence of sexual abuse. If medical staff employed
by the agency conduct forensic examinations, such medical staff shall receive the
appropriate training to conduct such examinations.

(c) The agency shall review and approve the facility’ s policy and procedures to
ensure that facility medical staff istrained in procedures for examining and treating
victims of sexual abuse, in facilities where medical staff may be assigned these activities.

Assessment for Risk of Sexual Victimization and Abusiveness

8§ 115.41 Assessment for risk of victimization and abusiveness.

(a) Thefacility shall assess all detainees on intake to identify those likely to be
sexual aggressors or sexual abuse victims and shall house detainees to prevent sexual
abuse, taking necessary steps to mitigate any such danger. Each new arrival shall be kept
separate from the general population until he/sheis classified and may be housed
accordingly.

(b) Theinitial classification process and initial housing assignment should be
completed within twelve hours of admission to the facility.

(c) Thefacility shall also consider, to the extent that the information is available,
the following criteria to assess detainees for risk of sexual victimization:

(1) Whether the detainee has a mental, physical, or developmental disability;

(2) The age of the detaineg;

(3) The physical build and appearance of the detaineg;
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(4) Whether the detainee has previously been incarcerated or detained,;

(5) The nature of the detainee’s criminal history;

(6) Whether the detainee has any convictions for sex offenses against an adult or
child;

(7) Whether the detainee has self-identified as gay, lesbian, bisexual, transgender,
intersex, or gender nonconforming;

(8) Whether the detainee has self-identified as having previously experienced
sexual victimization; and

(9) The detainee’ s own concerns about his or her physical safety.

(d) Theinitial screening shall consider prior acts of sexual abuse, prior
convictions for violent offenses, and history of prior institutional violence or sexua
abuse, as known to the facility, in assessing detainees for risk of being sexually abusive.

(e) Thefacility shall reassess each detainee’ srisk of victimization or abusiveness
between 60 and 90 days from the date of initial assessment, and at any other time when
warranted based upon the receipt of additional, relevant information or following an
incident of abuse or victimization.

(f) Detainees shall not be disciplined for refusing to answer, or for not disclosing
complete information in response to, questions asked pursuant to paragraphs (c)(1),
©)(7), (c)(8), or (c)(9) of this section.

(g) The facility shall implement appropriate controls on the dissemination within
the facility of responses to questions asked pursuant to this standard in order to ensure
that sensitive information is not exploited to the detainee’' s detriment by staff or other

detainees or inmates.
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8 115.42 Use of assessment information.

(a) Thefacility shall use the information from the risk assessment under § 115.41
of this part to inform assignment of detainees to housing, recreation and other activities,
and voluntary work. The agency shall make individualized determinations about how to
ensure the safety of each detainee.

(b) When making assessment and housing decisions for a transgender or intersex
detainee, the facility shall consider the detainee’ s gender self-identification and an
assessment of the effects of placement on the detainee’ s health and safety. The facility
shall consult amedical or mental health professional as soon as practicable on this
assessment. The facility should not base placement decisions of transgender or intersex
detainees solely on the identity documents or physical anatomy of the detainee; a
detainee’ s self-identification of his’her gender and self-assessment of safety needs shall
always be taken into consideration aswell. The facility’s placement of atransgender or
intersex detainee shall be consistent with the safety and security considerations of the
facility, and placement and programming assignments for each transgender or intersex
detainee shall be reassessed at least twice each year to review any threats to safety
experienced by the detainee.

(c) When operationally feasible, transgender and intersex detainees shall be given
the opportunity to shower separately from other detainees.

8 115.43 Protective custody.

(a) Thefacility shall develop and follow written procedures consistent with the
standards in this subpart for each facility governing the management of its administrative

segregation unit. These procedures, which should be developed in consultation with the
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| CE Enforcement and Removal Operations Field Office Director having jurisdiction for
the facility, must document detailed reasons for placement of an individual in
administrative segregation on the basis of avulnerability to sexual abuse or assault.

(b) Use of administrative segregation by facilities to protect detainees vulnerable
to sexual abuse or assault shall be restricted to those instances where reasonabl e efforts
have been made to provide appropriate housing and shall be made for the least amount of
time practicable, and when no other viable housing options exist, as alast resort. The
facility should assign detainees vulnerable to sexual abuse or assault to administrative
segregation for their protection until an alternative means of separation from likely
abusers can be arranged, and such an assignment shall not ordinarily exceed a period of
30 days.

(c) Facilities that place vulnerable detainees in administrative segregation for
protective custody shall provide those detainees access to programs, visitation, counsel
and other services available to the general population to the maximum extent practicable.

(d) Facilities shall implement written procedures for the regular review of all
vulnerabl e detainees placed in administrative segregation for their protection, as follows:

(1) A supervisory staff member shall conduct areview within 72 hours of the
detainee’ s placement in administrative segregation to determine whether segregation is
still warranted; and

(2) A supervisory staff member shall conduct, at aminimum, an identical review
after the detainee has spent seven days in administrative segregation, and every week

thereafter for the first 30 days, and every 10 days thereafter.
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(e) Facilities shall notify the appropriate | CE Field Office Director no later than
72 hours after the initial placement into segregation, whenever a detainee has been placed
in administrative segregation on the basis of a vulnerability to sexual abuse or assault.

(f) Upon receiving notification pursuant to paragraph (e) of this section, the ICE
Field Office Director shall review the placement and consider:

(1) Whether continued placement in administrative segregation is warranted,

(2) Whether any alternatives are available and appropriate, such as placing the
detainee in aless restrictive housing option at another facility or other appropriate
custodial options; and

(3) Whether the placement is only as alast resort and when no other viable
housing options exist.

Reporting

§ 115.51 Detainee reporting.

(a) The agency and each facility shall develop policies and procedures to ensure
that detainees have multiple ways to privately report sexual abuse, retaliation for
reporting sexual abuse, or staff neglect or violations of responsibilities that may have
contributed to such incidents. The agency and each facility shall also provide instructions
on how detainees may contact their consular official, the DHS Office of the Inspector
General or, as appropriate, another designated office, to confidentially and, if desired,
anonymously, report these incidents.

(b) The agency shall also provide, and the facility shall inform the detainees of, at
least one way for detainees to report sexual abuse to a public or private entity or office

that is not part of the agency, and that is able to receive and immediately forward
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detainee reports of sexual abuse to agency officials, alowing the detainee to remain
anonymous upon request.

(c) Facility policies and procedures shall include provisions for staff to accept
reports made verbally, in writing, anonymously, and from third parties and to promptly
document any verbal reports.

§ 115.52 Grievances.

(a) Thefacility shall permit a detainee to file aformal grievance related to sexual
abuse at any time during, after, or in lieu of lodging an informal grievance or complaint.

(b) The facility shall not impose atime limit on when a detainee may submit a
grievance regarding an allegation of sexual abuse.

(c) Thefacility shall implement written procedures for identifying and handling
time-sensitive grievances that involve an immediate threat to detainee health, safety, or
welfare related to sexual abuse.

(d) Facility staff shall bring medical emergencies to the immediate attention of
proper medical personnel for further assessment.

(e) Thefacility shall issue a decision on the grievance within five days of receipt
and shall respond to an appeal of the grievance decision within 30 days. Facilities shall
send all grievances related to sexual abuse and the facility’ s decisions with respect to
such grievances to the appropriate | CE Field Office Director at the end of the grievance
process.

(f) To prepare agrievance, a detainee may obtain assistance from another

detainee, the housing officer or other facility staff, family members, or legal
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representatives. Staff shall take reasonable steps to expedite requests for assistance from
these other parties.

8 115.53 Detainee access to outside confidential support services.

(a) Each facility shall utilize available community resources and servicesto
provide valuable expertise and support in the areas of crisis intervention, counseling,
investigation and the prosecution of sexual abuse perpetrators to most appropriately
addressvictims needs. The facility shall maintain or attempt to enter into memoranda of
understanding or other agreements with community service providersor, if local providers
are not available, with national organizations that provide legal advocacy and confidential
emotional support services for immigrant victims of crime.

(b) Each facility’ s written policies shall establish procedures to include outside
agenciesin the facility’ s sexual abuse prevention and intervention protocols, if such
resources are available.

(c) Each facility shall make available to detainees information about local
organizations that can assist detainees who have been victims of sexual abuse, including
mailing addresses and telephone numbers (including toll-free hotline numbers where
available). If no such local organizations exist, the facility shall make available the same
information about national organizations. The facility shall enable reasonable
communication between detainees and these organi zations and agencies, in as
confidential a manner as possible.

(d) Each facility shall inform detainees, prior to giving them access to outside

resources, of the extent to which such communications will be monitored and the extent
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to which reports of abuse will be forwarded to authorities in accordance with mandatory
reporting laws.

§ 115.54 Third-party reporting.

Each facility shall establish a method to receive third-party reports of sexual
abusein itsimmigration detention facilities and shall make available to the public
information on how to report sexual abuse on behalf of a detainee.

Official Response Following a Detainee Report

§ 115.61 Staff reporting duties.

(a) The agency and each facility shall require al staff to report immediately and
according to agency policy any knowledge, suspicion, or information regarding an
incident of sexual abuse that occurred in afacility; retaliation against detainees or staff
who reported or participated in an investigation about such an incident; and any staff
neglect or violation of responsibilities that may have contributed to an incident or
retaliation. The agency shall review and approve facility policies and procedures and
shall ensure that the facility specifies appropriate reporting procedures, including a
method by which staff can report outside of the chain of command.

(b) Staff members who become aware of alleged sexual abuse shal immediately
follow the reporting requirements set forth in the agency’ s and facility’ s written policies and
procedures.

(c) Apart from such reporting, staff shall not reveal any information related to a
sexual abuse report to anyone other than to the extent necessary to help protect the safety
of the victim or prevent further victimization of other detainees or staff in the facility, or

to make medical treatment, investigation, law enforcement, or other security and
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management decisions.

(d) If the alleged victim is under the age of 18 or considered a vulnerable adult
under a State or local vulnerable persons statute, the agency shall report the allegation to
the designated State or local services agency under applicable mandatory reporting laws.

8 115.62 Protection duties.

If an agency employee or facility staff member has a reasonable belief that a
detainee is subject to a substantial risk of imminent sexual abuse, he or she shall take
immediate action to protect the detainee.

8§ 115.63 Reporting to other confinement facilities.

(a) Upon receiving an allegation that a detainee was sexually abused while
confined at another facility, the agency or facility whose staff received the allegation
shall notify the appropriate office of the agency or the administrator of the facility where
the alleged abuse occurred.

(b) The notification provided in paragraph (a) of this section shall be provided as
soon as possible, but no later than 72 hours after receiving the allegation.

(c) The agency or facility shall document that it has provided such notification.

(d) The agency or facility office that receives such notification, to the extent the
facility is covered by this subpart, shall ensure that the allegation is referred for
investigation in accordance with these standards and reported to the appropriate ICE
Field Office Director.

8 115.64 Responder duties.
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(a) Upon learning of an allegation that a detainee was sexually abused, the first
security staff member to respond to the report, or his or her supervisor, shall be required
to:

(1) Separate the aleged victim and abuser;

(2) Preserve and protect, to the greatest extent possible, any crime scene until
appropriate steps can be taken to collect any evidence,

(3) If the abuse occurred within atime period that still allows for the collection of
physical evidence, request the alleged victim not to take any actions that could destroy
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes,
urinating, defecating, smoking, drinking, or eating; and

(4) If the sexual abuse occurred within atime period that still alows for the
collection of physical evidence, ensure that the alleged abuser does not take any actions
that could destroy physical evidence, including, as appropriate, washing, brushing teeth,
changing clothes, urinating, defecating, smoking, drinking, or eating.

(b) If thefirst staff responder is not a security staff member, the responder shall be
required to request that the alleged victim not take any actions that could destroy physical
evidence and then notify security staff.

8 115.65 Coordinated response.

(a) Each facility shall develop awritten institutional plan to coordinate actions
taken by staff first responders, medical and mental health practitioners, investigators, and
facility leadership in response to an incident of sexual abuse.

(b) Each facility shall use a coordinated, multidisciplinary team approach to

responding to sexua abuse.
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(o) If avictim of sexual abuse is transferred between facilities covered by subpart
A or B of this part, the sending facility shall, as permitted by law, inform the receiving
facility of the incident and the victim'’s potential need for medical or social services.

(d) If avictim istransferred from a DHS immigration detention facility to a
facility not covered by paragraph (c) of this section, the sending facility shall, as
permitted by law, inform the receiving facility of the incident and the victim’s potential
need for medical or socia services, unless the victim requests otherwise.

8 115.66 Protection of detainees from contact with alleged abusers.

Staff, contractors, and volunteers suspected of perpetrating sexual abuse shall be
removed from all duties requiring detainee contact pending the outcome of an
investigation.

§ 115.67 Agency protection against retaliation.

(a) Staff, contractors, and volunteers, and immigration detention facility
detainees, shall not retaliate against any person, including a detainee, who reports,
complains about, or participates in an investigation into an allegation of sexual abuse, or
for participating in sexual activity as aresult of force, coercion, threats, or fear of force.

(b) The agency shall employ multiple protection measures, such as housing
changes, removal of alleged staff or detainee abusers from contact with victims, and
emotional support services for detainees or staff who fear retaliation for reporting sexual
abuse or for cooperating with investigations.

(c) For at least 90 days following a report of sexual abuse, the agency and facility
shall monitor to seeif there are facts that may suggest possible retaliation by detainees or

staff, and shall act promptly to remedy any such retaliation. Items the agency should
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monitor include any detainee disciplinary reports, housing or program changes, or
negative performance reviews or reassignments of staff. DHS shall continue such
monitoring beyond 90 days if the initial monitoring indicates a continuing need.

8 115.68 Post-allegation protective custody.

(a) Thefacility shall take care to place detainee victims of sexual abusein a
supportive environment that represents the least restrictive housing option possible (e.g.,
protective custody), subject to the requirements of § 115.43.

(b) Detainee victims shall not be held for longer than five daysin any type of
administrative segregation, except in highly unusual circumstances or at the request of
the detainee.

(c) A detainee victim who isin protective custody after having been subjected to
sexual abuse shall not be returned to the general population until completion of a proper
re-assessment, taking into consideration any increased vulnerability of the detainee asa
result of the sexual abuse.

(d) Facilities shall notify the appropriate | CE Field Office Director whenever a
detainee victim has been held in administrative segregation for 72 hours.

(e) Upon receiving notification that a detainee victim has been held in
administrative segregation, the ICE Field Office Director shall review the placement and
consider:

(1) Whether the placement is only as alast resort and when no other viable

housing options exist; and
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(2) In cases where the detainee has been held in administrative segregation for
longer than 5 days, whether the placement isjustified by highly unusual circumstances or
at the detainee’ s request.

Investigations

§115.71 Criminal and administrative investigations.

(a) If the facility has responsibility for investigating allegations of sexual abuse,
al investigations into alleged sexual abuse must be prompt, thorough, objective, and
conducted by specially trained, qualified investigators.

(b) Upon conclusion of a criminal investigation where the allegation was
substantiated, an administrative investigation shall be conducted. Upon conclusion of a
criminal investigation where the allegation was unsubstantiated, the facility shall review
any available completed criminal investigation reports to determine whether an
administrative investigation is necessary or appropriate. Administrative investigations
shall be conducted after consultation with the appropriate investigative office within
DHS, and the assigned criminal investigative entity.

(©)(1) Thefacility shall develop written procedures for administrative
investigations, including provisions requiring:

(i) Preservation of direct and circumstantial evidence, including any available
physical and DNA evidence and any available electronic monitoring data;

(i) Interviewing alleged victims, suspected perpetrators, and witnesses,

(iii) Reviewing prior complaints and reports of sexual abuse involving the

suspected perpetrator;
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(iv) Assessment of the credibility of an aleged victim, suspect, or witness,
without regard to the individual’ s status as detainee, staff, or employee, and without
requiring any detainee who alleges sexual abuse to submit to a polygraph;

(v) An effort to determine whether actions or faillures to act at the facility
contributed to the abuse; and

(vi) Documentation of each investigation by written report, which shall include a
description of the physical and testimonial evidence, the reasoning behind credibility
assessments, and investigative facts and findings; and

(vii) Retention of such reports for as long as the alleged abuser is detained or
employed by the agency or facility, plusfive years.

(2) Such procedures shall govern the coordination and sequencing of the two
types of investigations, in accordance with paragraph (b) of this section, to ensure that the
criminal investigation is not compromised by an internal administrative investigation.

(d) The agency shall review and approve the facility policy and procedures for
coordination and conduct of internal administrative investigations with the assigned
criminal investigative entity to ensure non-interference with criminal investigations.

(e) The departure of the alleged abuser or victim from the employment or control
of the facility or agency shall not provide a basis for terminating an investigation.

(f) When outside agencies investigate sexual abuse, the facility shall cooperate
with outside investigators and shall endeavor to remain informed about the progress of
the investigation.

8 115.72 Evidentiary standard for administrative investigations.
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When an administrative investigation is undertaken, the agency shall impose no
standard higher than a preponderance of the evidence in determining whether allegations
of sexual abuse are substantiated.

§ 115.73 Reporting to detainees.

The agency shall, when the detainee is still in immigration detention, or where
otherwise feasible, following an investigation into a detainee’ s allegation of sexual abuse,
notify the detainee as to the result of the investigation and any responsive action taken.
Discipline

§ 115.76 Disciplinary sanctions for staff.

(a) Staff shall be subject to disciplinary or adverse action up to and including
removal from their position and the Federal service for substantiated allegations of sexual
abuse or for violating agency or facility sexual abuse policies.

(b) The agency shall review and approve facility policies and procedures
regarding disciplinary or adverse actions for staff and shall ensure that the facility policy
and procedures specify disciplinary or adverse actions for staff, up to and including
removal from their position and from the Federal service, when there is a substantiated
allegation of sexual abuse, or when there has been aviolation of agency sexual abuse
rules, policies, or standards. Removal from their position and from the Federal serviceis
the presumptive disciplinary sanction for staff who have engaged in or attempted or
threatened to engage in sexual abuse, as defined under the definition of sexual abuse of a
detainee by a staff member, contractor, or volunteer, paragraphs (1) - (4) and (7) - (8) of
the definition of “sexual abuse of a detainee by a staff member, contractor, or volunteer”

in 8§ 115.6.
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(c) Each facility shall report all removals or resignations in lieu of removal for
violations of agency or facility sexual abuse policies to appropriate law enforcement
agencies, unless the activity was clearly not criminal.

(d) Each facility shall make reasonable efforts to report removals or resignations
in lieu of removal for violations of agency or facility sexual abuse policiesto any relevant
licensing bodies, to the extent known.

§ 115.77 Corrective action for contractors and volunteers.

() Any contractor or volunteer who has engaged in sexual abuse shall be
prohibited from contact with detainees. Each facility shall make reasonable efforts to
report to any relevant licensing body, to the extent known, incidents of substantiated
sexual abuse by a contractor or volunteer. Such incidents shall also be reported to law
enforcement agencies, unless the activity was clearly not criminal.

(b) Contractors and volunteers suspected of perpetrating sexual abuse shall be
removed from all duties requiring detainee contact pending the outcome of an
investigation.

(c) Thefacility shall take appropriate remedial measures, and shall consider
whether to prohibit further contact with detainees by contractors or volunteers who have
not engaged in sexual abuse, but have violated other provisions within these standards.

8 115.78 Disciplinary sanctions for detainees.

(a) Each facility shall subject a detainee to disciplinary sanctions pursuant to a
formal disciplinary process following an administrative or criminal finding that the
detainee engaged in sexual abuse.

(b) At all stepsin the disciplinary process provided in paragraph (a), any sanctions
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imposed shall be commensurate with the severity of the committed prohibited act and
intended to encourage the detainee to conform with rules and regulations in the future.

(c) Each facility holding detainees in custody shall have a detainee disciplinary
system with progressive levels of reviews, appeals, procedures, and documentation
procedure.

(d) Thedisciplinary process shall consider whether a detainee’ s mental disabilities
or mental illness contributed to his or her behavior when determining what type of
sanction, if any, should be imposed.

(e) Thefacility shall not discipline a detainee for sexual contact with staff unless
there isafinding that the staff member did not consent to such contact.

(f) For the purpose of disciplinary action, areport of sexual abuse made in good
faith based upon areasonable belief that the alleged conduct occurred shall not constitute
falsely reporting an incident or lying, even if an investigation does not establish evidence
sufficient to substantiate the allegation.

Medical and Mental Care

8 115.81 Medical and mental health assessments; history of sexual abuse.

(a) If the assessment pursuant to § 115.41 indicates that a detainee has
experienced prior sexual victimization or perpetrated sexual abuse, staff shall, as
appropriate, ensure that the detainee isimmediately referred to a qualified medical or
mental health practitioner for medical and/or mental health follow-up as appropriate.

(b) When areferral for medical follow-up isinitiated, the detainee shall receive a

health evaluation no later than two working days from the date of assessment.
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(c) When areferral for mental health follow-up isinitiated, the detainee shall
receive amenta health evaluation no later than 72 hours after the referral.

§ 115.82 Access to emergency medical and mental health services.

(a) Detainee victims of sexual abuse shall have timely, unimpeded access to
emergency medical treatment and crisis intervention services, including emergency
contraception and sexually transmitted infections prophylaxis, in accordance with
professionally accepted standards of care.

(b) Emergency medical treatment services provided to the victim shall be without
financial cost and regardless of whether the victim names the abuser or cooperates with
any investigation arising out of the incident.

§ 115.83 Ongoing medical and mental health care for sexua abuse victims and abusers.

(a) Each facility shall offer medical and mental health evaluation and, as
appropriate, treatment to all detainees who have been victimized by sexual abuse whilein
immigration detention.

(b) The evaluation and treatment of such victims shall include, as appropriate,
follow-up services, treatment plans, and, when necessary, referrals for continued care
following their transfer to, or placement in, other facilities, or their release from custody.

(c) Thefacility shall provide such victims with medical and mental health services
consistent with the community level of care.

(d) Detainee victims of sexually abusive vaginal penetration by a male abuser
while incarcerated shall be offered pregnancy tests. If pregnancy results from an instance

of sexual abuse, the victim shall receive timely and comprehensive information about
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lawful pregnancy-related medical services and timely accessto all lawful pregnancy-
related medical services.

(e) Detainee victims of sexual abuse while detained shall be offered tests for
sexually transmitted infections as medically appropriate.

(f) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation
arising out of the incident.

(9) Thefacility shall attempt to conduct a mental health evaluation of all known
detai nee-on-detai nee abusers within 60 days of learning of such abuse history and offer
treatment when deemed appropriate by mental health practitioners.

Data Collection and Review

8 115.86 Sexual abuse incident reviews.

(a) Each facility shall conduct a sexual abuse incident review at the conclusion of
every investigation of sexual abuse and, where the allegation was not determined to be
unfounded, prepare a written report within 30 days of the conclusion of the investigation
recommending whether the allegation or investigation indicates that a change in policy or
practice could better prevent, detect, or respond to sexual abuse. The facility shall
implement the recommendations for improvement, or shall document its reasons for not
doing so in awritten response. Both the report and response shall be forwarded to the
agency PSA Coordinator.

(b) The review team shall consider whether the incident or allegation was

motivated by race; ethnicity; gender identity; lesbian, gay, bisexual, transgender, or

323



intersex identification, status, or perceived status; or gang affiliation; or was motivated or
otherwise caused by other group dynamics at the facility.

(c) Each facility shall conduct an annual review of al sexual abuse investigations
and resulting incident reviews to assess and improve sexual abuse intervention,
prevention and response efforts. If the facility has not had any reports of sexual abuse
during the annual reporting period, then the facility shall prepare a negative report. The
results and findings of the annual review shall be provided to the facility administrator,
Field Office Director or hisor her designee, and the agency PSA Coordinator.

8 115.87 Data collection.

(a) Each facility shall maintainin asecure areaal case records associated with
claims of sexual abuse, including incident reports, investigative reports, offender
information, case disposition, medical and counseling evauation findings, and
recommendations for post-rel ease treatment, if necessary, and/or counseling in accordance
with these standards and applicable agency policies, and in accordance with established
schedules. The DHS Office of Inspector General shall maintain the official investigative
filerelated to claims of sexual abuse investigated by the DHS Office of Inspector General.

(b) On an ongoing basis, the PSA Coordinator shall work with relevant facility
PSA Compliance Managers and DHS entities to share data regarding effective agency
response methods to sexual abuse.

(c) On aregular basis, the PSA Coordinator shall prepare areport for ICE
leadership compiling information received about all incidents or allegations of sexual
abuse of detainees in immigration detention during the period covered by the report, as

well as ongoing investigations and other pending cases.
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(d) On an annual basis, the PSA Coordinator shall aggregate, in a manner that will
facilitate the agency’ s ability to detect possible patterns and help prevent future incidents,
the incident-based sexual abuse data, including the number of reported sexual abuse
allegations determined to be substantiated, unsubstantiated, or unfounded, or for which
investigation is ongoing, and for each incident found to be substantiated, information
concerning:

(1) The date, time, location, and nature of the incident;

(2) The demographic background of the victim and perpetrator (including
citizenship, age, gender, and whether either has self-identified as gay, lesbian, bisexual,
transgender, intersex, or gender nonconforming);

(3) The reporting timeline for the incident (including the name of individual who
reported the incident, and the date and time the report was received);

(4) Any injuries sustained by the victim;

(5) Post-report follow up responses and action taken by the facility (e.g., housing
placement/custody classification, medical examination, mental health counseling, etc.);
and

(6) Any sanctions imposed on the perpetrator.

(e) Upon request, the agency shall provide all data described in this section from
the previous calendar year to the Office for Civil Rights and Civil Liberties no later than
June 30.

8 115.88 Data review for corrective action.
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(a) The agency shall review data collected and aggregated pursuant to § 115.87 of
this part in order to assess and improve the effectiveness of its sexual abuse prevention,
detection, and response policies, practices, and training, including by:

(1) Identifying problem areas;

(2) Taking corrective action on an ongoing basis; and

(3) Preparing an annual report of its findings and corrective actions for each
immigration detention facility, as well as the agency asawhole.

(b) Such report shall include a comparison of the current year’ s data and
corrective actions with those from prior years and shall provide an assessment of the
agency’s progress in preventing, detecting, and responding to sexual abuse.

(c) The agency’s report shall be approved by the agency head and made readily
available to the public through its website.

(d) The agency may redact specific material from the reports, when appropriate
for safety or security, but must indicate the nature of the material redacted.

8 115.89 Data storage, publication, and destruction.

(a) The agency shall ensure that data collected pursuant to § 115.87 are securely
retained in accordance with agency record retention policies and the agency protocol
regarding investigation of allegations.

(b) The agency shall make all aggregated sexual abuse data from immigration
detention facilities under its direct control and from any private agencies with which it
contracts available to the public at least annually on its website consistent with existing

agency information disclosure policies and processes.
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(c) Before making aggregated sexual abuse data publicly available, the agency
shall remove all personal identifiers.

(d) The agency shall maintain sexual abuse data collected pursuant to § 115.87 for
at least 10 years after the date of the initial collection unless Federal, State, or local law
requires otherwise.

Audits and Compliance

§ 115.93 Audits of standards.

(a) During the three-year period starting on July 6. 2015, and during each three-
year period thereafter, the agency shall ensure that each immigration detention facility
that has adopted these standards is audited at |east once.

(b) The agency may require an expedited audit if the agency has reason to believe
that a particular facility may be experiencing problems relating to sexual abuse. The
agency may also include referrals to resources that may assist the facility with PREA-
related issues.

(c) Audits under this section shall be conducted pursuant to 88§ 115.201 through
115.205.

(d) Audits under this section shall be coordinated by the agency with the DHS
Office for Civil Rights and Civil Liberties, which may request an expedited audit if it has
reason to believe that an expedited audit is appropriate.

Additional Provisionsin Agency Policies

8 115.95 Additional provisionsin agency policies.

The regulations in this subpart A establish minimum requirements for agencies

and facilities. Agency and facility policies may include additional requirements.
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Subpart B — Standards for DHS Holding Facilities

Coverage

§ 115.110 Coverage of DHS holding facilities.

This subpart B coversall DHS holding facilities. Standards found in subpart A of
this part are not applicable to DHS facilities except |CE immigration detention facilities.

Prevention Planning

§115.111 Zero tolerance of sexual abuse; Prevention of Sexual Assault Coordinator.

(a) The agency shall have awritten policy mandating zero tolerance toward all
forms of sexual abuse and outlining the agency’ s approach to preventing, detecting, and
responding to such conduct.

(b) The agency shall employ or designate an upper-level, agency-wide PSA
Coordinator with sufficient time and authority to develop, implement, and oversee
agency effortsto comply with these standardsin all of its holding facilities.

8 115.112 Contracting with non-DHS entities for the confinement of detainees.

(a) An agency that contracts for the confinement of detaineesin holding facilities
operated by non-DHS private or public agencies or other entities, including other
government agencies, shall include in any new contracts, contract renewals, or
substantive contract modifications the entity’ s obligation to adopt and comply with these
standards.

(b) Any new contracts, contract renewals, or substantive contract modifications
shall provide for agency contract monitoring to ensure that the contractor is complying

with these standards.
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(c) To the extent an agency contracts for confinement of holding facility
detainees, all rulesin this subpart that apply to the agency shall apply to the contractor,
and all rulesthat apply to staff or employees shall apply to contractor staff.

§ 115.113 Detainee supervision and monitoring.

(a) The agency shall ensure that each facility maintains sufficient supervision of
detainees, including through appropriate staffing levels and, where applicable, video
monitoring, to protect detainees against sexual abuse.

(b) The agency shall develop and document comprehensive detainee supervision
guidelines to determine and meet each facility’ s detainee supervision needs, and shall
review those supervision guidelines and their application at each facility at least annually.

(c) In determining adequate levels of detainee supervision and determining the
need for video monitoring, agencies shall take into consideration the physical layout of
each holding facility, the composition of the detainee population, the prevalence of
substantiated and unsubstantiated incidents of sexual abuse, the findings and
recommendations of sexual abuse incident review reports, and any other relevant factors,
including but not limited to the length of time detainees spend in agency custody.

8§ 115.114 Juvenile and family detainees.

(a) Juveniles shall be detained in the least restrictive setting appropriate to the
juvenile’' s age and special needs, provided that such setting is consistent with the need to
protect the juvenile’ swell-being and that of others, as well as with any other laws,

regulations, or legal requirements.

329



(b) Unaccompanied juveniles shall generally be held separately from adult
detainees. Thejuvenile may temporarily remain with a non-parental adult family
member where:

(1) The family relationship has been vetted to the extent feasible, and

(2) The agency determines that remaining with the non-parental adult family
member is appropriate, under the totality of the circumstances.

8§ 115.115 Limits to cross-gender viewing and searches.

(a) Searches may be necessary to ensure the safety of officers, civilians and
detainees; to detect and secure evidence of criminal activity; and to promote security,
safety, and related interests at DHS holding facilities.

(b) Cross-gender strip searches or cross-gender visual body cavity searches shall
not be conducted except in exigent circumstances, including consideration of officer
safety, or when performed by medical practitioners. An agency shall not conduct visual
body cavity searches of juveniles and, instead, shall refer al such body cavity searches of
juvenilesto amedical practitioner.

(c) All strip searches and visual body cavity searches shall be documented.

(d) The agency shall implement policies and procedures that enable detainees to
shower (where showers are available), perform bodily functions, and change clothing
without being viewed by staff of the opposite gender, except in exigent circumstances or
when such viewing isincidental to routine cell checks or is otherwise appropriate in
connection with amedical examination or monitored bowel movement under medical

supervision. Such policies and procedures shall require staff of the opposite gender to
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announce their presence when entering an area where detainees are likely to be
showering, performing bodily functions, or changing clothing.

(e) The agency and facility shall not search or physically examine a detainee for
the sole purpose of determining the detainee’ s gender. If the detainee’ sgender is
unknown, it may be determined during conversations with the detainee, by reviewing
medical records (if available), or, if necessary, learning that information as part of a
broader medical examination conducted in private, by amedical practitioner.

(f) The agency shall train law enforcement staff in proper procedures for
conducting pat-down searches, including cross-gender pat-down searches and searches of
transgender and intersex detainees. All pat-down searches shall be conducted in a
professional and respectful manner, and in the least intrusive manner possible, consistent
with security needs and agency policy, including consideration of officer safety.

§ 115.116 Accommodating detai nees with disabilities and detainees who are limited

English proficient.

(a) The agency shall take appropriate steps to ensure that detainees with
disabilities (including, for example, detainees who are deaf or hard of hearing, those who
are blind or have low vision, or those who have intellectual, psychiatric, or speech
disabilities), have an equal opportunity to participate in or benefit from all aspects of the
agency’s efforts to prevent, detect, and respond to sexual abuse. Such steps shall include,
when necessary to ensure effective communication with detainees who are deaf or hard
of hearing, providing access to in-person, telephonic, or video interpretive services that
enable effective, accurate, and impartial interpretation, both receptively and expressively,

using any necessary specialized vocabulary. In addition, the agency shall ensure that any
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written materials related to sexual abuse are provided in formats or through methods that
ensure effective communication with detainees with disabilities, including detainees who
have intellectual disabilities, limited reading skills, or who are blind or have low vision.
An agency is not required to take actions that it can demonstrate would result in a
fundamental ateration in the nature of a service, program, or activity, or in undue
financial and administrative burdens, as those terms are used in regulations promul gated
under title |1 of the Americans with Disabilities Act, 28 CFR 35.164.

(b) The agency shall take reasonabl e steps to ensure meaningful accessto all
aspects of the agency’ s efforts to prevent, detect, and respond to sexua abuse to detainees
who are limited English proficient, including steps to provide in-person or telephonic
interpretive services that enable effective, accurate, and impartial interpretation, both
receptively and expressively, using any necessary specialized vocabulary.

(c) In matters relating to allegations of sexual abuse, the agency shall providein-
person or telephonic interpretation services that enable effective, accurate, and impartial
interpretation, by someone other than another detainee, unless the detainee expresses a
preference for another detainee to provide interpretation, and the agency determines that
such interpretation is appropriate and consistent with DHS policy. The provision of
interpreter services by minors, alleged abusers, detainees who witnessed the alleged
abuse, and detainees who have a significant relationship with the alleged abuser is not
appropriate in matters relating to allegations of sexual abuse is not appropriate in matters
relating to allegations of sexual abuse.

8 115.117 Hiring and promotion decisions.
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(a) The agency shall not hire or promote anyone who may have contact with
detainees, and shall not enlist the services of any contractor or volunteer who may have
contact with detainees, who has engaged in sexual abuse in aprison, jail, holding facility,
community confinement facility, juvenile facility, or other institution (as defined in 42
U.S.C. 1997); who has been convicted of engaging or attempting to engage in sexual
activity facilitated by force, overt or implied threats of force, or coercion, or if the victim
did not consent or was unable to consent or refuse; or who has been civilly or
administratively adjudicated to have engaged in such activity.

(b) When the agency is considering hiring or promoting staff, it shall ask all
applicants who may have contact with detainees directly about previous misconduct
described in paragraph (a) of this section, in written applications or interviews for hiring
or promotions and in any interviews or written self-evaluations conducted as part of
reviews of current employees. The agency shall also impose upon employees a
continuing affirmative duty to disclose any such misconduct.

(c) Before hiring new employees who may have contact with detainees, the
agency shall require a background investigation to determine whether the candidate for
hireis suitable for employment with the agency. The agency shall conduct an updated
background investigation for agency employees every five years.

(d) The agency shall also perform a background investigation before enlisting the
services of any contractor who may have contact with detainees.

(e) Material omissions regarding such misconduct, or the provision of materially
false information, shall be grounds for termination or withdrawal of an offer of

employment, as appropriate.
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(f) Unless prohibited by law, the agency shall provide information on
substantiated allegations of sexual abuse involving aformer employee upon receiving a
request from an institutional employer for whom such employee has applied to work.

(9) In the event the agency contracts with afacility for the confinement of
detainees, the requirements of this section otherwise applicable to the agency also apply
to the facility.

§ 115.118 Upgrades to facilities and technologies.

(d) When designing or acquiring any new holding facility and in planning any
substantial expansion or modification of existing holding facilities, the agency shall
consider the effect of the design, acquisition, expansion, or modification upon the
agency’s ability to protect detainees from sexual abuse.

(b) When installing or updating a video monitoring system, electronic
surveillance system, or other monitoring technology in a holding facility, the agency shall
consider how such technology may enhance the agency’ s ability to protect detainees from
sexual abuse.

Responsive Planning

8 115.121 Evidence protocols and forensic medical examinations.

(a) To the extent that the agency is responsible for investigating allegations of
sexual abuse in its holding facilities, the agency shall follow a uniform evidence protocol
that maximizes the potential for obtaining usable physical evidence for administrative
proceedings and criminal prosecutions. The protocol shall be developed in coordination

with DHS and shall be developmentally appropriate for juveniles, where applicable.
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(b) In developing the protocol referred to in paragraph (a) of this section, the
agency shall consider how best to utilize available community resources and servicesto
provide valuable expertise and support in the areas of crisisintervention and counseling to
most appropriately address victims' needs.

(c) Where evidentiarily or medically appropriate, at no cost to the detainee, and
only with the detainee’ s consent, the agency shall arrange for or refer the alleged victim
detainee to amedical facility to undergo aforensic medical examination, including a
Sexual Assault Forensic Examiner (SAFE) or Sexual Assault Nurse Examiner (SANE)
where practicable. 1f SAFEs or SANES cannot be made available, the examination can be
performed by other qualified health care personnel.

(d) If, in connection with an allegation of sexual abuse, the detainee is transported
for aforensic examination to an outside hospital that offers victim advocacy services, the
detainee shall be permitted to use such services to the extent available, consistent with
security needs.

(e) To the extent that the agency is not responsible for investigating allegations of
sexual abuse, the agency shall request that the investigating agency follow the
requirements of paragraphs (a) through (d) of this section.

8 115.122 Policies to ensure investigation of allegations and appropriate agency

oversight.

(a) The agency shall establish a protocol to ensure that each allegation of sexual
abuse isinvestigated by the agency, or referred to an appropriate investigative authority.
(b) The agency protocol shall be developed in coordination with DHS

investigative entities; shall include a description of the responsibilities of both the agency
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and the investigative entities; and shall require the documentation and maintenance, for at
least five years, of al reports and referrals of allegations of sexual abuse. The agency
shall post its protocol on its website, redacted if appropriate.

(c) The agency protocol shall ensure that each allegation is promptly reported to
the Joint Intake Center and, unless the allegation does not involve potentially criminal
behavior, promptly referred for investigation to an appropriate law enforcement agency
with the legal authority to conduct criminal investigations. The agency may separately,
and in addition to the above reports and referrals, conduct its own investigation.

(d) The agency shall ensure that all allegations of detainee sexual abuse are
promptly reported to the PSA Coordinator and to the appropriate offices within the
agency and within DHS to ensure appropriate oversight of the investigation.

(e) The agency shall ensure that any alleged detainee victim of sexual abuse that
iscriminal in natureis provided timely accessto U nonimmigrant status information.

Training and Education

8 115.131 Employee, contractor, and volunteer training.

(a) The agency shall train, or require the training of all employees, contractors,
and volunteers who may have contact with holding facility detainees, to be able to fulfill
their responsibilities under these standards, including training on:

(1) The agency’s zero-tolerance policies for al forms of sexual abuse;

(2) Theright of detainees and employees to be free from sexual abuse, and from
retaliation for reporting sexual abuse;

(3) Definitions and examples of prohibited and illegal sexual behavior;

(4) Recognition of situations where sexual abuse may occur;
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(5) Recognition of physical, behavioral, and emotional signs of sexual abuse, and
methods of preventing such occurrences,

(6) Procedures for reporting knowledge or suspicion of sexual abuse;

(7) How to communicate effectively and professionally with detainees, including
lesbian, gay, bisexual, transgender, intersex, or gender nonconforming detainees; and

(8) The requirement to limit reporting of sexual abuse to personnel with a need-
to-know in order to make decisions concerning the victim’ s welfare and for law
enforcement or investigative purposes.

(b) All current employees, contractors and volunteers who may have contact with
holding facility detainees shall be trained within two years of the effective date of these
standards, and the agency shall provide refresher information, as appropriate.

(c) The agency shall document those employees who may have contact with
detainees have completed the training and receive and maintain for at least five years
confirmation that contractors and volunteers have completed the training.

8 115.132 Natification to detainees of the agency’s zero-tolerance policy.

The agency shall make public its zero-tolerance policy regarding sexual abuse and
ensure that key information regarding the agency’ s zero-tolerance policy isvisible or
continuously and readily available to detainees, for example, through posters, detainee
handbooks, or other written formats.

8 115.133 [Reserved]

8 115.134 Specialized training: |nvestigations.

(a) In addition to the training provided to employees, DHS agencies with

responsibility for holding facilities shall provide specialized training on sexua abuse and
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effective cross-agency coordination to agency investigators who conduct investigations
into allegations of sexual abuse at holding facilities. All investigationsinto alleged
sexual abuse must be conducted by qualified investigators.

(b) The agency must maintain written documentation verifying specialized
training provided to agency investigators pursuant to this section.

Assessment for Risk of Sexual Victimization and Abusiveness

8§ 115.141 Assessment for risk of victimization and abusiveness.

(a) Before placing any detainees together in a holding facility, agency staff shall
consider whether, based on the information before them, a detainee may be at a high risk
of being sexually abused and, when appropriate, shall take necessary stepsto mitigate
any such danger to the detainee.

(b) All detainees who may be held overnight with other detainees shall be
assessed to determine their risk of being sexually abused by other detainees or sexually
abusive toward other detainees; staff shall ask each such detainee about his or her own
concerns about his or her physical safety.

(c) The agency shall also consider, to the extent that the information is available,
the following criteria to assess detainees for risk of sexual victimization:

(1) Whether the detainee has a mental, physical, or developmental disability;

(2) The age of the detaineg;

(3) The physical build and appearance of the detaineg;

(4) Whether the detainee has previously been incarcerated or detained,

(5) The nature of the detainee' s criminal history; and
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(6) Whether the detainee has any convictions for sex offenses against an adult or
child;

(7) Whether the detainee has self-identified as gay, lesbian, bisexual, transgender,
intersex, or gender nonconforming;

(8) Whether the detainee has self-identified as having previously experienced
sexual victimization; and

(9) The detainee’ s own concerns about his or her physical safety.

(d) If detainees are identified pursuant to the assessment under this section to be at
high risk of victimization, staff shall provide such detainees with heightened protection,
to include continuous direct sight and sound supervision, single-cell housing, or
placement in acell actively monitored on video by a staff member sufficiently proximate
to intervene, unless no such option is determined to be feasible.

(e) Thefacility shall implement appropriate controls on the dissemination of
sensitive information provided by detainees under this section.

Reporting

8 115.151 Detainee reporting.

(a) The agency shall develop policies and procedures to ensure that the detainees
have multiple ways to privately report sexual abuse, retaliation for reporting sexual
abuse, or staff neglect or violations of responsibilities that may have contributed to such
incidents, and shall provide instructions on how detainees may contact the DHS Office of
the Inspector General or, as appropriate, another designated office, to confidentially and,
if desired, anonymously, report these incidents.

(b) The agency shall also provide, and shall inform the detainees of, at least one
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way for detainees to report sexual abuse to a public or private entity or office that is not
part of the agency, and that is able to receive and immediately forward detainee reports of
sexual abuse to agency officials, allowing the detainee to remain anonymous upon
request.

(c) Agency policies and procedures shall include provisions for staff to accept
reports made verbally, in writing, anonymously, and from third parties and to promptly
document any verbal reports.

§115.152 -- 115.153 [Reserved]

§ 115.154 Third-party reporting.

The agency shall establish a method to receive third-party reports of sexual abuse
initsholding facilities. The agency shall make available to the public information on
how to report sexual abuse on behalf of a detainee.

Official Response Following a Detainee Report

8 115.161 Staff reporting duties.

(a) The agency shall require all staff to report immediately and according to
agency policy any knowledge, suspicion, or information regarding an incident of sexual
abuse that occurred to any detainee; retaliation against detainees or staff who reported or
participated in an investigation about such an incident; and any staff neglect or violation
of responsibilities that may have contributed to an incident or retaliation. Agency policy
shall include methods by which staff can report misconduct outside of their chain of
command.

(b) Staff members who become aware of alleged sexual abuse shal immediately

follow the reporting requirements set forth in the agency’ s written policies and procedures.
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(c) Apart from such reporting, the agency and staff shall not reveal any
information related to a sexual abuse report to anyone other than to the extent necessary
to help protect the safety of the victim or prevent further victimization of other detainees
or staff in the facility, or to make medical treatment, investigation, law enforcement, or
other security and management decisions.

(d) If the alleged victim is under the age of 18 or considered a vulnerable adult
under a State or local vulnerable persons statute, the agency shall report the allegation to
the designated State or local services agency under applicable mandatory reporting laws.

§ 115.162 Agency protection duties.

When an agency employee has areasonable belief that a detainee is subject to a
substantial risk of imminent sexual abuse, he or she shall take immediate action to protect
the detainee.

§ 115.163 Reporting to other confinement facilities.

(a) Upon receiving an allegation that a detainee was sexually abused while
confined at another facility, the agency that received the allegation shall notify the
appropriate office of the agency or the administrator of the facility where the aleged
abuse occurred.

(b) The notification provided in paragraph (a) of this section shall be provided as
soon as possible, but no later than 72 hours after receiving the allegation.

(c) The agency shall document that it has provided such notification.

(d) The agency office that receives such notification, to the extent the facility is
covered by this subpart, shall ensure that the alegation is referred for investigation in

accordance with these standards.

341



§ 115.164 Responder duties.

(a) Upon learning of an allegation that a detainee was sexually abused, the first
law enforcement staff member to respond to the report, or his or her supervisor, shall be
required to:

(1) Separate the aleged victim and abuser;

(2) Preserve and protect, to the greatest extent possible, any crime scene until
appropriate steps can be taken to collect any evidence,

(3) If the sexual abuse occurred within atime period that still allows for the
collection of physical evidence, request the alleged victim not to take any actions that
could destroy physical evidence, including, as appropriate, washing, brushing teeth,
changing clothes, urinating, defecating, smoking, drinking, or eating; and

(4) If the abuse occurred within atime period that still allows for the collection of
physical evidence, ensure that the alleged abuser does not take any actions that could
destroy physical evidence, including, as appropriate, washing, brushing teeth, changing
clothes, urinating, defecating, smoking, drinking, or eating.

(b) If thefirst staff responder is not alaw enforcement staff member, the
responder shall be required to request that the alleged victim not take any actions that
could destroy physical evidence and then notify law enforcement staff.

8 115.165 Coordinated response.

(&) The agency shall develop awritten ingtitutional plan and use a coordinated,
multidisciplinary team approach to responding to sexual abuse.
(b) If avictim of sexual abuse istransferred between facilities covered by subpart

A or B of this part, the agency shall, as permitted by law, inform the receiving facility of
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the incident and the victim’s potential need for medical or socia services.

(c) If avictimistransferred from a DHS holding facility to afacility not covered
by paragraph (b) of this section, the agency shall, as permitted by law, inform the
receiving facility of theincident and the victim’s potential need for medical or socia
services, unless the victim requests otherwise.

8 115.166 Protection of detainees from contact with alleged abusers.

Agency management shall consider whether any staff, contractor, or volunteer
alleged to have perpetrated sexual abuse should be removed from duties requiring
detainee contact pending the outcome of an investigation, and shall do so if the
seriousness and plausibility of the allegation make removal appropriate.

§ 115.167 Agency protection against retaliation.

Agency employees shall not retaliate against any person, including a detainee,
who reports, complains about, or participates in an investigation into an allegation of
sexual abuse, or for participating in sexual activity as aresult of force, coercion, threats,
or fear of force.

Investigations

8 115.171 Crimina and administrative investigations.

(a) If the agency has responsibility for investigating allegations of sexual abuse,
all investigations into alleged sexual abuse must be prompt, thorough, objective, and
conducted by specialy trained, qualified investigators.

(b) Upon conclusion of a criminal investigation where the allegation was
substantiated, an administrative investigation shall be conducted. Upon conclusion of a

criminal investigation where the allegation was unsubstantiated, the agency shall review
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any available completed criminal investigation reports to determine whether an
administrative investigation is necessary or appropriate. Administrative investigations
shall be conducted after consultation with the appropriate investigative office within DHS
and the assigned criminal investigative entity.

(c) The agency shall develop written procedures for administrative investigations,
including provisions requiring:

(1) Preservation of direct and circumstantial evidence, including any available
physical and DNA evidence and any available electronic monitoring data;

(2) Interviewing alleged victims, suspected perpetrators, and witnesses;

(3) Reviewing prior complaints and reports of sexual abuse involving the
suspected perpetrator;

(4) Assessment of the credibility of an alleged victim, suspect, or witness, without
regard to the individual’ s status as detainee, staff, or employee, and without requiring any
detainee who alleges sexual abuse to submit to a polygraph;

(5) Documentation of each investigation by written report, which shall include a
description of the physical and testimonial evidence, the reasoning behind credibility
assessments, and investigative facts and findings; and

(6) Retention of such reports for as long as the alleged abuser is detained or
employed by the agency, plus five years. Such procedures shall establish the
coordination and sequencing of the two types of investigations, in accordance with
paragraph (b) of this section, to ensure that the criminal investigation is not compromised

by an internal administrative investigation.
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(d) The departure of the alleged abuser or victim from the employment or control
of the agency shall not provide a basis for terminating an investigation.

(e) When outside agencies investigate sexual abuse, the agency shall cooperate
with outside investigators and shall endeavor to remain informed about the progress of
the investigation.

§115.172 Evidentiary standard for administrative investigations.

When an administrative investigation is undertaken, the agency shall impose no
standard higher than a preponderance of the evidence in determining whether allegations
of sexual abuse are substantiated.

Discipline

§ 115.176 Disciplinary sanctions for staff.

(a) Staff shall be subject to disciplinary or adverse action up to and including
removal from their position and the Federal service for substantiated allegations of sexual
abuse or violating agency sexual abuse policies.

(b) The agency shall review and approve policy and procedures regarding
disciplinary or adverse action for staff and shall ensure that the policy and procedures
specify disciplinary or adverse actions for staff, up to and including removal from their
position and from the Federal service, when there is a substantiated allegation of sexual
abuse, or when there has been aviolation of agency sexual abuse rules, policies, or
standards. Removal from their position and from the Federal serviceis the presumptive
disciplinary sanction for staff who have engaged in or attempted or threatened to engage

in sexual abuse, as defined under the definition of sexual abuse of a detainee by a staff
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member, contractor, or volunteer, paragraphs (1) - (4) and (7) - (8) of the definition of
“sexual abuse of adetainee by a staff member, contractor, or volunteer” in § 115.6.

(c) Each facility shall report all removals or resignations in lieu of removal for
violations of agency or facility sexual abuse policies to appropriate law enforcement
agencies, unless the activity was clearly not criminal.

(d) Each agency shall make reasonable efforts to report removals or resignations
in lieu of removal for violations of agency or facility sexual abuse policiesto any relevant
licensing bodies, to the extent known.

§ 115.177 Corrective action for contractors and volunteers.

(&) Any contractor or volunteer suspected of perpetrating sexual abuse shall be
prohibited from contact with detainees. The agency shall also consider whether to
prohibit further contact with detainees by contractors or volunteers who have not engaged
in sexual abuse, but have violated other provisions within these standards. The agency
shall be responsible for promptly reporting sexual abuse allegations and incidents
involving alleged contractor or volunteer perpetrators to an appropriate law enforcement
agency aswell asto the Joint Intake Center or another appropriate DHS investigative
office in accordance with DHS policies and procedures. The agency shall make
reasonabl e efforts to report to any relevant licensing body, to the extent known, incidents
of substantiated sexual abuse by a contractor or volunteer.

(b) Contractors and volunteers suspected of perpetrating sexual abuse may be
removed from all duties requiring detainee contact pending the outcome of an
investigation, as appropriate.

Medical and Mental Care
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§115.181 [Reserved]

§115.182 Access to emergency medical services.

(a) Detainee victims of sexual abuse shall have timely, unimpeded access to
emergency medical treatment and crisis intervention services, including emergency
contraception and sexually transmitted infections prophylaxis, in accordance with
professionally accepted standards of care.

(b) Emergency medical treatment services provided to the victim shall be without
financial cost and regardless of whether the victim names the abuser or cooperates with
any investigation arising out of the incident.

Data Collection and Review

8 115.186 Sexual abuse incident reviews.

(a) The agency shall conduct a sexual abuse incident review at the conclusion of
every investigation of sexual abuse and, where the allegation was not determined to be
unfounded, prepare a written report recommending whether the allegation or
investigation indicates that a change in policy or practice could better prevent, detect, or
respond to sexual abuse. Such review shall ordinarily occur within 30 days of the agency
receiving the investigation results from the investigative authority. The agency shall
implement the recommendations for improvement, or shall document its reasons for not
doing so in awritten response. Both the report and response shall be forwarded to the
agency PSA Coordinator.

(b) The agency shall conduct an annual review of all sexual abuse investigations
and resulting incident reviews to assess and improve sexual abuse intervention,

prevention and response efforts.
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8 115.187 Data collection.

(a) The agency shall maintain in a secure area al agency case records associated
with claims of sexual abuse, in accordance with these standards and applicable agency
policies, and in accordance with established schedules. The DHS Office of Inspector
Genera shall maintain the officia investigative file related to claims of sexual abuse
investigated by the DHS Office of Inspector General.

(b) On an annual basis, the PSA Coordinator shall aggregate, in a manner that will
facilitate the agency’ s ability to detect possible patterns and help prevent future incidents,
the incident-based sexual abuse data available, including the number of reported sexual
abuse allegations determined to be substantiated, unsubstantiated, or unfounded, or for
which investigation is ongoing, and for each incident found to be substantiated, such
information asis available to the PSA Coordinator concerning:

(1) The date, time, location, and nature of the incident;

(2) The demographic background of the victim and perpetrator (including
citizenship, age, gender, and whether either has self-identified as gay, lesbian, bisexual,
transgender, intersex, or gender nonconforming);

(3) The reporting timeline for the incident (including the name of individual who
reported the incident, and the date and time the report was received);

(4) Any injuries sustained by the victim;

(5) Post-report follow up responses and action taken by the agency (e.g.,
supervision, referral for medical or mental health services, etc.); and

(6) Any sanctions imposed on the perpetrator.
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(c) The agency shall maintain, review, and collect data as needed from all
available agency records.

(d) Upon request, the agency shall provide all such data from the previous
calendar year to the Office for Civil Rightsand Civil Liberties no later than June 30.

8 115.188 Data review for corrective action.

(a) The agency shall review data collected and aggregated pursuant to § 115.187
in order to assess and improve the effectiveness of its sexua abuse prevention, detection,
and response policies, practices, and training, including by:

(1) Identifying problem areas;

(2) Taking corrective action on an ongoing basis; and

(3) Preparing an annual report of its findings and corrective actions for the agency
asawhole.

(b) Such report shall include a comparison of the current year’ s dataand
corrective actions with those from prior years and shall provide an assessment of the
agency’ s progress in preventing, detecting, and responding to sexual abuse.

(c) The agency’ s report shall be approved by the agency head and made readily
available to the public through its website.

(d) The agency may redact specific material from the reports, when appropriate
for safety or security, but must indicate the nature of the material redacted.

§ 115.189 Data storage, publication, and destruction.

(a) The agency shall ensure that data collected pursuant to § 115.187 are securely
retained in accordance with agency record retention policies and the agency protocol

regarding investigation of allegations.
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(b) The agency shall make all aggregated sexual abuse data from holding facilities
under its direct control and from any private agencies with which it contracts available to
the public at least annually on its website consistent with agency information disclosure
policies and processes.

(c) Before making aggregated sexual abuse data publicly available, the agency
shall remove all personal identifiers.

(d) The agency shall maintain sexual abuse data collected pursuant to § 115.187
for at least 10 years after the date of the initial collection unless Federal, State, or local
law requires otherwise.

Audits and Compliance

§ 115.193 Audits of standards.

(a) Within three years of July 6. 2015, the agency shall ensure that each of its
immigration holding facilities that houses detainees overnight and has adopted these
standards is audited. For any such holding facility established after July 6. 2015, the
agency shall ensure that the facility is audited within three years. Audits of new holding
facilities aswell as holding facilities that have previously failed to meet the standards
shall occur as soon as practicable within the three-year cycle; however, whereit is
necessary to prioritize, priority shall be given to facilities that have previously failed to
meet the standards.

(1) Audits required under this paragraph (a) shall:

(1) Include a determination whether the holding facility is low-risk based on its
physical characteristics and whether it passes the audit conducted pursuant to paragraph

(a)(1)(ii) of this section,
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(i) Be conducted pursuant to 88 115.201 through 115.205, and

(iii) Be coordinated by the agency with the DHS Office for Civil Rights and Civil
Liberties, which may request an expedited audit if it has reason to believe that an
expedited audit is appropriate.

(2) [Reserved]

(b) Following an audit, the agency shall ensure that any immigration holding
facility that houses detainees overnight and is determined to be low-risk, based on its
physical characteristics and passing its most recent audit, is audited at least once every
fiveyears.

(1) Audits required under this paragraph (b) shall:

(i) Include a determination whether the holding facility is low-risk based on its
physical characteristics and whether it passes the audit conducted pursuant to paragraph
(b)(2)(ii) of this section,

(i) Be conducted pursuant to 88 115.201 through 115.205, and

(iii) Be coordinated by the agency with the DHS Office for Civil Rights and Civil
Liberties, which may request an expedited audit if it has reason to believe that an
expedited audit is appropriate.

(2) [Reserved]

(c) Following an audit, the agency shall ensure that any immigration holding
facility that houses detainees overnight and is determined to not be low-risk, based on its
physical characteristics or not passing its most recent audit, is audited at least once every
three years.

(1) Audits required under this paragraph (c) shall:
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(1) Include a determination whether the holding facility is low-risk based on its
physical characteristics and whether it passes the audit conducted by paragraph (c)(1)(ii)
of this section,

(i) Be conducted pursuant to 88 115.201 through 115.205, and

(iii) Be coordinated by the agency with the DHS Office for Civil Rights and Civil
Liberties, which may request an expedited audit if it has reason to believe that an
expedited audit is appropriate.

(2) [Reserved]

Additional Provisionsin Agency Policies

§ 115.195 Additional provisionsin agency policies.

The regulations in this subpart B establish minimum requirements for agencies.

Agency policies may include additional requirements.

Subpart C—External Auditing and Corrective Action

8§ 115.201 Scope of audits.

(a) The agency shall develop and issue an instrument that is coordinated with the
DHS Office for Civil Rights and Civil Liberties, which will provide guidance on the
conduct of and contents of the audit;

(b) The auditor shall review all relevant agency policies, procedures, reports,
internal and external audits, and accreditations for each facility type.

(c) The audits shall review, at a minimum, a sampling of relevant documents and
other records and information for the most recent one-year period.

(d) The auditor shall have access to, and shall observe, al areas of the audited
facilities.
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(e) The agency shall provide the auditor with relevant documentation to complete
athorough audit of the facility.

() The auditor shall retain and preserve all documentation (including, e.g.,
videotapes and interview notes) relied upon in making audit determinations. Such
documentation shall be provided to the agency upon request.

(9) The auditor shall interview a representative sample of detainees and of staff,
and the facility shall make space available suitable for such interviews.

(h) The auditor shall review a sampling of any available videotapes and other
electronically available data that may be relevant to the provisions being audited.

(i) The auditor shall be permitted to conduct private interviews with detainees.

()) Detainees shall be permitted to send confidential information or
correspondence to the auditor.

(k) Auditors shall attempt to solicit input from community-based or victim
advocates who may have insight into relevant conditions in the facility.

() All sensitive but unclassified information provided to auditors will include
appropriate designations and limitations on further dissemination. Auditors will be
required to follow all appropriate procedures for handling and safeguarding such
information.

8 115.202 Auditor qualifications.

(a) An audit shall be conducted by entities or individuals outside of the agency

and outside of DHS that have relevant audit experience.
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(b) All auditors shall be certified by the agency, in coordination with DHS. The
agency, in coordination with DHS, shall develop and issue procedures regarding the
certification process, which shall include training requirements.

(c) No audit may be conducted by an auditor who has received financial
compensation from the agency being audited (except for compensation received for
conducting other audits, or other consulting related to detention reform) within the three
years prior to the agency’ s retention of the auditor.

(d) The agency shall not employ, contract with, or otherwise financialy
compensate the auditor for three years subsequent to the agency’ s retention of the auditor,
with the exception of contracting for subsequent audits or other consulting related to
detention reform.

8 115.203 Audit contents and findings.

(a) Each audit shall include a certification by the auditor that no conflict of
interest exists with respect to his or her ability to conduct an audit of the facility under
review.

(b) Audit reports shall state whether facility policies and procedures comply with
relevant standards.

(c) For each of these standards, the auditor shall determine whether the audited
facility reaches one of the following findings: Exceeds Standard (substantially exceeds
requirement of standard); Meets Standard (substantial compliance; compliesin all
material ways with the standard for the relevant review period); Does Not Meet Standard
(requires corrective action). The audit summary shall indicate, among other things, the

number of provisions the facility has achieved at each grade level.
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(d) Audit reports shall describe the methodology, sampling sizes, and basis for the
auditor’ s conclusions with regard to each standard provision for each audited facility, and
shall include recommendations for any required corrective action.

(e) Auditors shall redact any personally identifiable detainee or staff information
from their reports, but shall provide such information to the agency upon request.

() The agency shall ensure that the auditor’s final report is published on the
agency’ swebsiteif it has one, or is otherwise made readily available to the public. The
agency shall redact any sensitive but unclassified information (including law enforcement
sensitive information) prior to providing such reports publicly.

§ 115.204 Audit corrective action plan.

(a) A finding of “Does Not Meet Standard” with one or more standards shall
trigger a 180-day corrective action period.

(b) The agency and the facility shall develop a corrective action plan to achieve
compliance.

(c) The auditor shall take necessary and appropriate stepsto verify
implementation of the corrective action plan, such as reviewing updated policies and
procedures or re-inspecting portions of afacility.

(d) After the 180-day corrective action period ends, the auditor shall issue afinal
determination as to whether the facility has achieved compliance with those standards
requiring corrective action.

(e) If the facility does not achieve compliance with each standard, it may (at its
discretion and cost) request a subsequent audit once it believes that is has achieved

compliance.
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§ 115.205 Audit appeals.

(a) A facility may lodge an appeal with the agency regarding any specific audit
finding that it believesto be incorrect. Such appeal must be lodged within 90 days of the
auditor’ sfinal determination.

(b) If the agency determines that the facility has stated good cause for are-
evaluation, the facility may commission are-audit by an auditor mutually agreed upon by
the agency and the facility. The facility shall bear the costs of this re-audit.

(c) Thefindings of the re-audit shall be considered final.

Jeh Charles Johnson,
Secretary.
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