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Lease Modifications, Lease and Logical Mining Unit Diligence, Advance

Royalty, Royalty Rates, and Bonds

AGENCY: Bureau of Land Management, Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land Management (BLM) is proposing to amend its
regulations pertaining to the administration of Federal coal leases and logical mining
units (LMUs). The proposed rule would implement Title IV, Subtitle D of the Energy
Policy Act of 2005; clarify that a royalty rate of 12} percent will be assessed on all
Federal coal except coal that is mined from underground mines; withdraw the Logical
Mining Unit Application and Processing Guidelines (LMU Guidelines); promulgate
portions of the LMU Guidelines as regulations; establish new processing fees; and
make technical and editorial corrections to the regulations.

DATES: Send your comments on this proposed rule to the BLM on or before
[INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER]. The BLM is not obligated to consider any comments received after the
above date in making its decision on the final rule. If you wish to comment on the

information collection requirements in this proposed rule, please note that the Office


http://federalregister.gov/a/2013-19198
http://federalregister.gov/a/2013-19198.pdf

of Management and Budget (OMB) is required to make a decision concerning the
collection of information contained in this proposed rule between 30 to 60 days after

publication of this document in the Federal Register. Therefore, a comment to OMB

is best assured of being considered if OMB receives it by [INSERT DATE 30 DAYS
AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER].
ADDRESSES: Mail: U.S. Department of the Interior, Director (630), Bureau of
Land Management, 1849 C Street, NW, Room 2134LM, Washington, D.C. 20240,

Attention: 1004—AD93. Personal or messenger delivery: U.S. Department of the

Interior, Bureau of Land Management, 20 M Street, SE, Room 2134L.M, Washington,

D.C. 20003, Attention: WO630, 1004-AD93. Federal eRulemaking Portal:

http://www.regulations.gov. Follow the instructions at this website.

Comments on the information collection burdens: Fax: Office of
Management and Budget (OMB), Office of Information and Regulatory Affairs, Desk

Officer for the Department of the Interior, fax (202) 395-5806. Electronic mail:

oira_submission@omb.eop.gov. Please indicate “Attention: OMB Control Number

1004-XXXX,” regardless of the method used to submit comments on the information
collection burdens. If you submit comments on the information collection burdens,
you should provide the BLM with a copy of your comments, at one of the addresses
shown above, so that the BLM can summarize all written comments and address them
in the final rule preamble.

FOR FURTHER INFORMATION CONTACT: William Radden-Lesage, Mining
Engineer, Solid Minerals Division (W0320), Bureau of Land Management, at Room

4215, 20 M Street, SE, Washington, DC 20003; or at (202) 912-7116.



SUPPLEMENTARY INFORMATION:
L. Public Comment Procedures
II. Background and Discussion of the Proposed Rule

1I1. Procedural Matters

I. Public Comment Procedures

If you wish to comment, you may submit your comments by any one of
several methods: Mail: You may mail comments to U.S. Department of the Interior,
Director (630), Bureau of Land Management, 1849 C Street, NW, Room 2134LM,

Washington, D.C. 20240, Attention: 1004-AD93. Personal or messenger delivery:

U.S. Department of the Interior, Bureau of Land Management, 20 M Street, SE,
Room 2134LM, Washington, D.C. 20003, Attention: W0O630, 1004-AD93. Federal

eRulemaking Portal: http://www.regulations.gov. Follow the instructions at this

website.

You may submit comments on the information collection burdens directly to
the Office of Management and Budget, Office of Information and Regulatory Affairs,
Desk Officer for the Department of the Interior, fax (202) 395-5806, or

oira_submission@omb.eop.gov. Please indicate “Attention: OMB Control Number

1004-XXXX.” If you submit comments on the information collection burdens, you
should provide the BLM with a copy of your comments, at one of the addresses
shown above, so that the BLM can summarize all written comments and address them

in the final rule preamble.



Please make your comments as specific as possible by confining them to
issues for which comments are sought in this notice, and explain the basis for your
comments. The comments and recommendations that will be most useful and likely
to influence agency decisions are:

1. Those supported by quantitative information or studies; and

2. Those that include citations to, and analyses of, the applicable laws and
regulations.

The BLM is not obligated to consider or include in the Administrative Record
for the rule comments received after the close of the comment period (see “DATES”)
or comments delivered to an address other than those listed above (see
“ADDRESSES”).

Comments, including names and street addresses of respondents, will be
available for public review at the address listed under “ADDRESSES” during regular
hours (7:45 a.m. to 4:15 p.m.), Monday through Friday, except holidays.

Before including your address, telephone number, e-mail address, or other
personal identifying information in your comment, be advised that your entire
comment — including your personal identifying information — may be made
publicly available at any time. While you can ask in your comment to withhold from
public review your personal identifying information, we cannot guarantee that we will
be able to do so.

II. Background and Discussion of the Proposed Rule
A. General Background

1. On August 8, 2005, the President signed into law the Energy Policy Act



(EPAct) of 2005, Public Law No. 109-58, 119 Stat. 594. Title IV, Subtitle D of the
EPAct, is entitled the “Coal Leasing Amendments Act of 2005.” The BLM proposals
to implement provisions of the EPAct that require regulatory amendments are
discussed in the section-by-section analysis that follows.

The Office of Natural Resources Revenue (ONRR) (formerly the Minerals
Revenue Management Program of the Minerals Management Service) is proposing a
companion rule that implements that part of Section 434 of the EPAct concerning the
processes and standards for determining value for payment of advance royalties.

This proposed rule would implement all other Mineral Leasing Act (MLA)
amendments enacted by Title IV, Subtitle D of the EPAct.

2. The BLM proposes to withdraw its LMU Guidelines, which were published in

final form, following public comment, in the Federal Register on August 29, 1985 (50
FR 35145). For purposes of withdrawing the LMU Guidelines and promulgating
parts of them as regulations, the BLM analyzed the guidelines and divided them into
3 categories. The first category requires no additional action beyond withdrawal
because those parts of the LMU Guidelines remain valid, and are already in
regulations. The second category consists of the parts of the LMU Guidelines that are
now inconsistent with the MLA, as amended by the EPAct. These parts of the LMU
Guidelines need to be withdrawn and replaced by regulations that are consistent with
the new statute. The third category includes parts of the LMU Guidelines that do not
conflict with authorizing statutes, but are not currently in or separately supported by
the BLM’s coal management regulations. These parts of the LMU Guidelines need to

be promulgated as regulations so that the BLM can maintain the existing policies



after the LMU Guidelines are withdrawn. Each proposed regulatory addition that
originated from the LMU Guidelines is described in the section-by-section analysis.
B. Section-By-Section Analysis of Proposed Changes in 43 CFR Part 3000 —
Minerals Management: General

The BLM proposes to amend 43 CFR 3000.12 by adding provisions to recover
processing costs for 3 actions initiated by coal operators/lessees under 43 CFR part
3480. Section 304 of the Federal Land Policy and Management Act of 1976 (43
U.S.C. 1734) authorizes the BLM to establish reasonable fees with respect to
applications relating to administration of the public lands.

1. Applications for a history of timely payments determination.

The BLM proposes a processing fee for an application for a history of timely
payments determination. In order to qualify for a waiver of the bond requirement for
deferred bonus bid installment payments, a Federal coal lessee must apply for and
obtain a history of timely payments determination. Under the proposed “history of
timely payments” provisions at proposed new section 3474.10, the BLM would incur
unique costs while processing an application for a history of timely payments
determination, and BLM personnel would be diverted from other tasks and duties in
order to verify lease ownership. After the BLM verifies lease ownership, it would
then forward the application to the ONRR for an assessment of the applicant’s lease
payment history.

The BLM would provide a written approval to an applicant who satisfies the
criteria for a history of timely payments determination. The written determination

would be effective for all leases covered by the application until the deferred bonus is



paid in full in accordance with the terms and conditions of the leases.

Where an applicant fails to satisfy the criteria, the BLM would:

e reject the application, and immediately require the applicant to post a separate
bond in an amount equal to one deferred bonus payment; or

e increase an existing bond amount that is equal to the amount of one deferred
bonus payment.

In either case, a qualifying applicant would gain a special benefit. Therefore, the

BLM has concluded that it should establish a reasonable fee to recover the cost of

processing an application for a determination of a history of timely payments.

The BLM has gained experience processing applications for a history of
timely payments determination since interim guidance (BLM-WO-IM-2006-045) was
issued on November 25, 2005. The BLM’s analysis indicates that the processing
workload does not require case-by-case cost recovery determinations. The BLM is
therefore proposing a fixed processing fee for all history of timely payments
applications to cover the BLM’s reasonable processing costs. The BLM anticipates
that processing a history of timely payments application would require 2 hours of
staff time at a GS-11, step 5 salary ($31.17 per hour) and 1 hour of supervision at a
GS-13, step 5 salary ($44.43 per hour) (U.S. Office of Personnel Management Salary

Table 2013-RUS, at: http://www.opm.gov/policy-data-oversight/pay-leave/salaries-

wages/2013/general-schedule/rus_h.pdf). In addition, consistent with current cost

calculation guidance (WO-IM-2013-015; November 20, 2012), an additional 19.8
percent would be added to cover the BLM’s indirect costs and 30 percent would be

added for employee benefits, for a total of $159.94, which was rounded to the nearest



$5 for a proposed fee of $160. The BLM is therefore proposing a fixed processing
fee of $160 for each application for a history of timely payments determination. Like
other fixed processing fees, the proposed fee would be subject to periodic adjustment
according to the change in the Implicit Price Deflator for Gross Domestic Product.
See 43 CFR 3000.10(c).
2. Applications to pay advance royalty.

The proposed advance royalty provisions at subpart 3483 will require the
BLM to incur unique costs, as provided by Section 304 of the Federal Land Policy
and Management Act of 1976 (43 U.S.C. 1734), while processing an application to
pay advance royalty. Processing an application to pay advance royalty is time-
sensitive, requiring personnel to be diverted from other tasks and duties to process the
application in a timely manner. For each application to pay advance royalty, the
BLM will verify the production history of each lease or LMU and determine the
number of tons upon which the advance royalty payment will be based. The BLM
will forward to the ONRR the advance royalty application and the BLM’s
determination of the advance royalty tonnage for their determination of the advance
royalty value and subsequent billing to the applicant for the advance royalty. Upon
approval by the BLM and ONRR, the applicant would be allowed to pay advance
royalty to remain in compliance with the continued operation requirement of the
MLA (30 U.S.C. 207(b)), and as described in the analysis of 43 CFR subpart 3483 in
this preamble. Approval to pay advance royalty is a unique benefit to the applicant,
enabling the applicant to continue to hold the lease or LMU even while the lease or

LMU is not in production. Therefore, the BLM has concluded that it should establish



a reasonable fee to recover the cost of processing an application to pay advance
royalty.

The BLM has extensive experience processing applications to pay advance
royalty. Although Section 434 of the EPAct changed certain procedures and
standards related to advance royalty, such as when the BLM should receive an
advance royalty application and how the ONRR determines the advance royalty
value, the BLM does not foresee any significant change in the BLM’s fundamental
workload once the BLM receives such an application. The BLM’s workload analysis
does not indicate a need for case-by-case cost recovery determinations. Therefore,
the BLM is proposing a fixed fee to recover the BLM’s reasonable processing costs
for each application to pay advance royalty. The BLM anticipates that processing an
application to pay advance royalty would require 1 hour of staff time at a GS-11, step
5 salary ($31.17 per hour), 1 hour of a mining engineer’s time to review the
production records for the lease or LMU to determine the tonnage, as specified in
Section 3484.3, on which the advance royalty payment will be based, at a GS-12, step
5 level salary ($37.37 per hour), and 1 hour of supervision at a GS-13, step 5 salary
($44.43 per hour) (U.S. Office of Personnel Management Salary Table 2013-RUS, at:

http://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/2013/general-

schedule/rus_h.pdf). In addition, consistent with current cost calculation guidance

(WO-IM-2013-015; November 20, 2012), an additional 19.8 percent would be added
to cover the BLM’s indirect costs, and an additional 30 percent would be added for
employee benefits, for a total of $169.23. After rounding to the nearest $5, the BLM

is proposing a fixed processing fee of $170 for each application for payment of



advance royalty. Like other fixed processing fees, the proposed fee would be subject
to periodic adjustment according to the change in the Implicit Price Deflator for
Gross Domestic Product. See 43 CFR 3000.10(c).

3. Applications to extend an LMU for an additional 10 years.

Section 433 of the EPAct provides for the extension of the term of an LMU
beyond 40 years. As proposed at section 3487.10, applications for extension of the
40-year LMU term will require special processing by the BLM. For each application,
the BLM will need to verify the land status of the LMU and complete an engineering
analysis to determine whether the extension would ensure the greatest ultimate
recovery of the coal resources within the LMU. A successful applicant would benefit
by having up to an additional 10 years to maintain the combined reserves as an LMU,
consistent with the regulations at subpart 3487. Therefore, the BLM has concluded
that it should recover the cost of processing applications to extend the 40-year LMU
term, as provided by Section 304 of the Federal Land Policy and Management Act of
1976 (43 U.S.C. 1734).

The BLM has no experience processing applications to extend the term of an
LMU, because this is a new process provided by the EPAct. Moreover, no LMU is
currently near the end of its maximum 40-year term. The BLM estimates that the
workload to process an application to extend the term of an LMU would not be
significant. At this time the BLM’s workload analysis does not indicate a need for
case-by-case cost recovery determinations. Therefore, the BLM is proposing a fixed
fee for all applications to extend the term of an LMU that will recover the BLM’s

reasonable processing costs.
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The BLM anticipates that processing an application to extend the term of an
LMU would require 1 hour of staff time at a GS-11, step 5 salary ($31.17 per hour), 1
hour of a mining engineer’s time to review the LMU’s resource recovery and
protection plan (R2P2) at a GS-12, step 5 level salary ($37.37 per hour), and 1 hour
of supervision at a GS-13, step 5 salary ($44.43 per hour) (U.S. Office of Personnel

Management Salary Table 2013-RUS, at: http://www.opm.gov/policy-data-

oversight/pay-leave/salaries-wages/2013/general-schedule/rus_h.pdf). In addition,

consistent with current cost calculation guidance (WO-IM-2013-015; November 20,
2012), an additional 19.8 percent would be added to cover the BLM’s indirect costs,
and an additional 30 percent would be added for employee benefits, for a total of
$169.23. After rounding to the nearest $5, the BLM is proposing a fixed processing
fee of $170 for each application to extend the term of an LMU. Like other fixed
processing fees, the proposed fee would be subject to periodic adjustment according
to the change in the Implicit Price Deflator for Gross Domestic Product. See 43 CFR
3000.10(c).

C. Section-by-Section Analysis of 43 CFR Part 3400 — Coal Management:
General

1. The proposed rule would add Title I'V, Subtitle D of the EPAct of 2005
(Public Law No. 109-58) and Section 2505 of the Energy Policy Act of 1992 (Public
Law No. 102-486) to the authorities described in the authority section (section
3400.0-3) of the regulations.

2. Section 3400.0-5 would be amended by removing the lettered paragraph

designations (a) through (qq) and arranging the definitions in alphabetical order, by
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redesignating the introductory text as paragraph (a), and by redesignating paragraph
(rr) as paragraph (b).
3. The proposed rule would add a definition of the term “underground mine” to
section 3400.0-5. The new definition would aid the BLM in determining when the 8
percent royalty rate for coal recovered from an underground mine, as proposed at
section 3473.3-2(a)(2), is applicable. The term “underground mine” would mean, for
the purposes of establishing a royalty rate under the terms of a coal lease, an
excavation in the earth for the purpose of severing coal in which persons routinely
work in an environment where undisturbed earth is directly overhead, and where
there must be roof control and ventilation plans approved by the Mine Safety and
Health Administration (MSHA) that expressly allow persons to work routinely where
there is undisturbed earth directly overhead. The phrase “routinely work™ means that
the persons who will be working underground will be doing so whenever they are
working on the lease. A possibility that persons might, or might not, have to work
underground on any given day to excavate and sever coal from the mine does not
establish that persons will “routinely work” underground.
4. The proposed rule would add a new section 3400.7 that describes the
information collection requirements and burdens associated with coal management,
and discloses the OMB control number (1004-0073) that applies currently, and that
the BLM intends will apply to those requirements.

In this proposed rule, the BLM is proposing to revise control number 1004-
0073. Some of the revisions would modify existing collection activities, and others

would add new activities.
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D. Section-by-Section Analysis of 43 CFR Subpart 3432 — Lease
Modifications

1. The proposed rule would add Section 13 of the Federal Coal Leasing
Amendments Act (FCLAA) of 1976 (30 U.S.C. 203); and Section 432 of the EPAct
(Public Law No. 109-58) to the authorities listed in the authority section (section
3432.0-3).

2. Section 432 of the EPAct, amending 30 U.S.C. 203, provides for several
changes in the statutory standards that apply to the modification of a coal lease. The
EPAct increased from 160 acres to 960 acres the maximum acreage that may be
added to a Federal coal lease through lease modification during the life of the lease.
The BLM is proposing to delete the last sentence of section 3432.1(a), which contains
the prior maximum acreage provision, and replace that sentence with a new paragraph
(c) that would provide that the acreage added to the lease by modification after
August 4, 1976, must not exceed the lesser of 960 acres or the acreage of the lease
when the lease was issued.

Section 432 of the EPAct also provides that an approval of a lease
modification is a finding that the modification would be in the interest of the United
States; would not displace a competitive interest in the lands; and would not include
lands or deposits that can be developed as part of another potential or existing
operation. Because the language of existing 43 CFR 3432.2(a) closely resembles the
language of the EPAct, the BLM has determined that no change to that provision is

necessary.
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3. The BLM anticipates that Section 432 of the EPAct will generate proposals
for large lease modification tracts with proportionally greater bonus values. The
bonus value is a cash payment, in addition to production royalties and annual rental
payments, that is payable during the term of a lease by a successful bidder at a
competitive lease sale. The BLM also anticipates that lessees will be interested in
paying the lease modification bonus on a deferred basis, similar to that currently
offered for competitive coal leases. Further, under Section 436 of the EPAct, a lessee
with a history of timely payments and prior approval by the BLM does not need to
provide the BLM a bond to assure the BLM of payment for the unpaid deferred
bonus. A lessee’s payment of the fair market value for lease modifications is
analogous to the payment of deferred bonuses for competitive leases. Consequently,
the BLM has concluded that it is appropriate, based on the discretion of the approving
BLM official, that the fair market value for lease modifications may be paid on a
deferred basis. This approach is similar to that which the BLM uses for competitive
coal leasing. Therefore, the BLM is proposing to amend section 3432.2(c) to allow
payment of the bonus for a lease modification on a deferred basis.
E. Section-by-Section Analysis of 43 CFR Subpart 3435 — Lease Exchange
The regulations at section 3435.3-5 contain a reference to a “draft
environmental assessment or environmental impact statement.” Although the word
“draft” precedes the reference in section 3435.3-5 to an environmental assessment
(EA) and an environmental impact statement (EIS), the term “draft” was intended to
apply exclusively to an EIS rather than to an EA. The BLM is therefore proposing to

change the regulations to correct this inaccuracy.
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The proposed deletion of the reference to draft EAs would recognize that
when an EA is prepared, there will not necessarily be a public notice of availability.
That change is consistent with the BLM’s discretion to determine how and when to
seek public involvement in the preparation of an EA, in accordance with BLM’s
January 2008 NEPA Handbook H-1790-1, section 8.2, and regulations of the Council
for Environmental Quality at 40 CFR 1500.2(d), 1501.4(b), and 1506.6.

F. Section-by-Section Analysis of 43 CFR Part 3470 — Coal Management
Provisions and Limitations

The authority citation for 43 CFR Part 3470 is proposed to be revised to add a
reference to 30 U.S.C. 207, and revise the existing reference to 43 U.S.C. 1701 et seq.
to read “43 U.S.C. 1733 and 1740.”

G. Section-by-Section Analysis of 43 CFR Subpart 3473 — Fees, Rentals, and
Royalties

In recent years, much dialogue has taken place concerning whether various
hybrid technologies for mining coal, specifically continuous highwall mining and
auger mining, constitute underground mining or surface mining. In light of this
dialogue, the BLM has determined that regulations governing applicable royalty rates
need to be revised to address the current technologies used to extract Federal coal.

The MLA provides for payment of a royalty of not less than 12/ percent of
the value of coal, except that the Secretary may determine a lesser rate for
underground coal mining (30 U.S.C. 207(a)). The current coal management
regulations specify that a lease shall require payment of a royalty of not less than 12},

percent of the value of coal recovered from a surface mine and 8 percent for coal
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recovered from an underground mine (sections 3473.3-2(a)(1) and (2)).

The BLM is proposing to clarify those mining activities that constitute
underground mining and therefore are eligible for the lower underground royalty rate.
The proposal would continue the current 8 percent royalty rate for coal recovered
from an underground mine at section 3473.3-2(a)(2). However, the proposed rule, at
section 3473.3-2(a)(1), would establish that the minimum 12 percent royalty rate
applies to coal recovered by any other extraction method. Currently, by regulation,
the 12'2 percent minimum royalty rate applies only to coal severed from a surface
mine. Thus, if a dispute were to arise as to the applicable royalty rate under the
proposed rule, the BLM would only need to establish whether coal is recovered from
an underground mine or not. If the coal is not extracted from an underground mine,
the 12 percent royalty rate would apply.

The BLM is also proposing to define the term “underground mine” to add
clarity to the determination of the proper royalty rate. A discussion of this proposed
definition is in this preamble in the discussion of part 3400.

H. Section-by-Section Analysis of 43 CFR Subpart 3474 — Bonds

The BLM’s requirements for coal lease bonds are contained in subpart 3474.
This proposed rule contains a number of proposed amendments to subpart 3474, some
of which relate to Section 436 of the EPAct. These proposed amendments are as
follows:

1. Proposed section 3474.1 would be entitled “Acceptable bonds” to make it
clear that it addresses the types of bonds that the BLM will accept to cover coal

leases. It would continue to contain the requirements of existing section 3474.1(a).
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Paragraph (b) would be included to inform the public that bonding requirements for
exploration licenses are in section 3410.3-4. That text currently appears in section
3474.2(b). The substance of existing section 3474.1(c) would be moved to proposed
section 3474.11 because it relates to LMU bonds.

2. Proposed section 3474.2 would be entitled “Filing requirements for bonds”
and would include in paragraph (a) the requirement in existing section 3474.1(b) that
the applicant or bidder must file a lease bond in the proper office within 30 days after
receiving a notice from the BLM. The lease bond must be on a form approved by the
BLM. Under a new paragraph 3474.2(b), the BLM could approve a brief extension to
the filing requirement when the applicant or bidder experiences delays in securing a
bond that are beyond the control of the applicant or bidder.

3. Under proposed section 3474.2(c), the BLM would issue a new lease or lease
modification only after an adequate lease bond or other financial surety is filed,
determined to be adequate, and accepted by the BLM. Similar requirements are
already in the regulations at section 3474.1(a) and section 3432.3(b). However,
neither of these provisions contain the requirements found in the BLM 3474 Bond
Manual that a financial surety must be: (1) submitted to the proper BLM office; (2)
found to be adequate by the BLM; and (3) accepted by the BLM.

4. The proposed rule would redesignate existing sections 3474.3 through 3474.6
as proposed sections 3474.5 through 3474.8, respectively, to allow insertion of two
new sections.

5. New section 3474.3 would address the required amount of lease bonds. Under

existing regulations at section 3474.2, the BLM establishes the amount of the lease
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bond. Currently, guidance to determine the amount of the bond is in the BLM 3474
Bond Manual of February 18, 1988, which establishes that the bond value is equal to
the cumulative value of: (1) the annual rental payment for one year; (2) 3 months of
production royalty if a lease is producing coal, or 1 year of advance royalty payment
if a lease is not producing coal and has achieved diligence; (3) the value of any
unpaid bonus payments; and (4) 100 percent of the cost of reclamation associated
with exploration licenses or exploration activities on leases not yet in a Surface
Mining Control and Reclamation Act (SMCRA) mining permit.

The proposed rule would provide that the lease bond must be sufficient to cover
the cumulative amount of: (1) 1 year’s rental; (2) 3 months of production royalty or,
if advance royalty was paid in the prior continued operation year, 1 year’s advance
royalty; (3) one annual deferred bonus payment (if applicable); and (4) 100 percent of
the cost of reclamation associated with exploration licenses or exploration activities
on leases not yet in a Surface Mining Control and Reclamation Act (SMCRA) mining
permit. The minimum bond amount, already established in regulations at 43 CFR
3410.3-4(b)(2) for exploration licenses and consistent with the BLM M-3474 Bond
Manual, is $5,000. The minimum bond value is not indexed for inflation. The lease
bond protects the BLM from an operator/lessee defaulting on its financial obligations,
including reclamation.

6. New section 3474.4 addresses the review and adjustment of bond amounts.
Under the proposed rule, the BLM would review bonds at regular intervals, or as
changes in conditions warrant, to assure that bond amounts remain appropriate under

section 3474.3 of these regulations. This provision would apply to bonds for leases,
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exploration licenses, and licenses to mine.

The BLM strives to review bond amounts on an annual basis. The exact
duration between bond reviews could be more or less than 1 year depending on the
workload within the responsible BLM office. Conditions that might warrant another
review would be payment in full of the deferred bonus amount, authorization of a
lease modification, or a partial relinquishment of the lease. This review could result
in the bond amount being modified upward or downward.

7. The proposed rule would amend redesignated section 3474.5 (existing section
3474.3) by removing existing paragraph (a), which relates to converting statewide or
nationwide bonds to individual bonds. That paragraph no longer has relevance for
Federal coal leases, all of which now have individual lease bonds.

Existing section 3474.3(b)(1) is proposed to be removed because 30 CFR
773.16 and 800.11(a) provide that no permit may be issued under SMCRA unless the
permit applicant posts a performance bond or equivalent guarantee to ensure the
completion of the reclamation plan approved in the permit. This requirement applies
to all surface coal mining operations under the Office of Surface Mining Reclamation
and Enforcement’s (OSM) permanent regulatory program; and the permanent
regulatory program applies to all surface coal mining and reclamation operations on
Federal lands, regardless of whether the OSM and the state have entered into a
cooperative agreement to regulate mining on Federal lands within the state. The
BLM also notes that, under 30 CFR 740.15(b), SMCRA bonds on Federal lands in
states with a cooperative agreement to regulate mining on Federal lands must be

payable to both the state and the United States.
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The BLM proposes to redesignate existing paragraph (b)(2) as section 3474.5,
replace the term “Surface Mining Officer” with “Office of Surface Mining
Reclamation and Enforcement” to reflect the correct title of the bureau, and revise the
section heading from “Bond conversions” to “Bond Release,” which is the subject of
the section.

8. The proposed rule would amend redesignated section 3474.6 (existing section
3474.4), which relates to qualified sureties, to make it clear that the BLM would
accept bonds only from sureties with current certificates of authority from the
Secretary of the Treasury.

0. No changes are proposed for the text or section heading of redesignated
section 3474.7 (existing section 3474.5).

10. In redesignated section 3474.8 (existing section 3474.6), a sentence would be
added from the existing BLM 3474 Bond Manual providing that an existing lease
bond or other financial surety must remain in effect until another bond or other
financial surety is filed and the BLM accepts it as a replacement. In addition, the
proposed rule would make it clear that the prior surety or other bond provider remains
responsible for obligations that accrued during the period of liability while the bond
was in effect until such liability is released by the BLM.

11. The proposed rule would add new section 3474.9, allowing an operator/lessee
to combine the bond requirements for all the leases that it holds and that are within
the boundary of a single SMCRA mine permit into a single consolidated lease bond.
The amount of the consolidated lease bond would be equal to the combined amount

of the bond requirements for all of the leases within the mine permit boundary. This
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provision would be added for the convenience of both coal operators and the BLM to
simplify the periodic review and adjustment of the cumulative bond amount for all
leases covered by the consolidated lease bond.

12.  The proposed rule would add new section 3474.10. Proposed section 3474.10
would implement Section 436 of the EPAct concerning bonds for deferred bonus bid
payments.

The BLM is required to receive fair market value for all acreage leased for the
development of Federal coal. Fair market value includes a bonus bid or payment that
is a cash payment in addition to the payment of annual rental and production
royalties. Except for lease modifications, all acreage leased for the development of
Federal coal is offered for competitive bidding. By statute (30 U.S.C. 201(a)), at least
50 percent of the total acreage offered for Federal coal leasing in any 1 year must be
leased under a system of deferred bonus payment. The deferred bonus payment
system established by regulation (section 3422.4(c)) specifies that the lessee will pay
the bonus in five equal annual installments, with the first payment submitted with the
bid at the time of the lease sale. The remaining four deferred bonus bid payments are
paid in equal annual installments on the first, second, third, and fourth anniversary
dates of the lease.

Section 436 of the EPAct, codified at 30 U.S.C. 201(a)(4) — (5), adds new
surety bond requirements for the deferred bonus bid. The EPAct provides that:

e For leases issued after August 8, 2005 (the date the EPAct was enacted), the
Secretary shall not require a surety bond for the deferred bonus bid installment

payments for any coal lease issued to a lessee with a history of timely payment of

21



noncontested production royalties, advance royalties, and bonus bid installment
payments.
e For leases issued before August 8, 2005, the Secretary may waive the financial-
assurance requirement if that lessee has a history of timely payments.
Thus, the exemption for lessees with a history of timely payments is mandatory for
leases issued after August 8, 2005. Section 436 makes such a waiver discretionary
only for leases issued before August 8, 2005.

Section 436 also provides that, notwithstanding any other provision of law, if
a lessee fails to pay any deferred bonus bid installment payment on time, the
Secretary must provide written notice to the lessee that a deferred bonus bid
installment payment has not been paid. If the lessee fails to pay the deferred bonus
bid installment payment within 10 days after receipt of the written notification, the
coal lease will automatically terminate and the lessee will forgo any deferred bonus
bid installment payments that have already been made.

The proposed regulations implementing Section 436 are modeled on the
interim guidance (BLM-WO-IM-2006-045) that the BLM issued on November 25,
2005. The regulations in this proposed rule would replace that interim guidance and
implement this section of the EPAct.

a. Paragraph (a) of proposed section 3474.10 would introduce the concept of a
“history of timely payments” for Federal coal leases issued both before and after
enactment of the EPAct. Proposed paragraph (a)(1) would provide that for Federal
coal leases issued before August 8, 2005, the BLM may waive the bond requirement

for deferred bonus bid installment payments if the BLM determines, in consultation
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with the ONRR, that the lessee has a history of timely payments of noncontested
royalties, advance royalties, and bonus bid installment payments. If the BLM decides
not to waive the bond requirement, the lessee will be required to continue to maintain
the value of the bond consistent with the regulations.

b. Proposed paragraph (a)(2) would provide that, for leases and lease
modifications issued after August 8, 2005, the BLM will not require a surety bond or
other financial assurance to guarantee payment of deferred bonus bid installment
payments if the BLM determines, in consultation with the ONRR, that the lessee or
successor in interest has a history of timely payments. If the BLM determines that a
prospective lessee does not have a history of timely payments, the lease or modified
lease can be issued only after an amount equal to one annual deferred bonus payment
1s added to the amount of the lease bond, LMU bond, or consolidated lease bond. If
the required amount of a lease bond, LMU bond, or consolidated lease bond includes
one annual deferred bonus payment, the BLM will reduce the lease bond, LMU bond,
or consolidated lease bond amount by an amount equal to one deferred bonus
payment if the BLM, at a later date, determines that the lessee has a history of timely
payments, or when the deferred bonus is paid in full. However, the lessee or mine
operator must file an application, as described in section 3474.10(b), for a history of
timely payments determination, before the BLM will initiate an analysis and make a
determination concerning the lessee’s or mine operator’s payment history.

c. Proposed section 3474.10(b) would establish an application procedure for a
history of timely payments determination. This section would allow a lessee or

successful bidder to apply for a history of timely payments determination and it
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specifies the information required in an application.

For leases issued before the establishment of the history of timely payments
application process, a lessee can file an application for a history of timely payments
determination at any time. In the case of a lease modification, the lessee could apply
for a history of timely payments determination only after the lessee and BLM have
agreed upon the fair market value for the lease modification. For new leases that are
sold competitively, the successful bidder can apply for a history of timely payments
determination only after the BLM provides written notification to the successful
bidder that the BLM has accepted its bonus bid as the fair market value for the coal
tract. This section would also list what must be included 